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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



YOLANDA GIBSON-MICHAELS 
Plaintiff, 



SHEILA C. BAIR, et al. 
Defendants. 



Case Number: 1:06CV01940 - RMU 



MOTION TO DISMISS OR FOR SUMMARY JUDGMENT 

Pursuant to Rules 12(b)(1) and (6) of the Federal Rules of Civil Procedure, 

Defendant, Sheila C. Bair, Chairman of the Federal Deposit Insurance Corporation, 

respectfully moves to dismiss the complaint in this case. Alternatively, Defendant moves 

for summary judgment pursuant to Fed. R. Civ. P. 56. As set forth in the Memorandum 

of Points and Authorities in support of this motion. Plaintiff has failed to state a claim 

upon which relief can be granted. Alternatively, there are no material facts in genuine 

dispute and Defendant is entitled to judgment as a matter of law. Wherefore, Defendant 

respectfully requests that Plaintiffs complaint be dismissed with prejudice or summary 

judgment entered in Defendant's behalf. 

Respectfully submitted, 

I3L 

JEFFREY A. TAYLOR , D.C. Bar # 498610 
United States Attorney 



RUDOLPH CONTRERAS, Bar # 434122 
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(202)514-7137 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



YOLANDA GIBSON-MICHAELS 
Plaintiff, 



SHEILA C. BAIR, et al. 
Defendants. 



Case Number: 1:06CV01940 - RMU 



MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 
DEFENDANT'S MOTION TO DISMISS OR FOR SUMMARY JUDGMENT 

I. INTRODUCTION 

Plaintiff Yolanda Gibson-Michaels ("Gibson-Michaels" or "Plaintiff), a former 
employee of the Federal Deposit Insurance Corporation ("FDIC"), alleges: (1) racial, 
sexual and religious discrimination in violation of Title VII of the Civil Rights Act of 
1964 ("Title VII"), 42 U.S.C. § 2000e et seq.; (2) age discrimination in violation of the 
Age Discrimination in Employment Act ("ADEA"), 29 U.S.C. § 621 et seq.; (3) 
retaliation in violation of Title VII and the ADEA; and (4) sexual harassment. Compl. at 
p. 2 (Docket Entry No. 1). Two other claims, (1) disability discrimination in violation of 
the Rehabilitation Act of 1973, 29 U.S.C.§ 791 ("Rehabilitation Act"), and (2) violation 
of the Plaintiff's rights under the Family Medical Leave Act of 1993 ("FMLA"), 29 
U.S.C. § 2601 et seq. have already been dismissed by this Court on May 3, 2007. See 
Memorandum Opinion granting Defendants' Motions to Dismiss. Docket Entry No. 61, 
p. 5. Because many of the Plaintiff's claims are subject to dismissal on exhaustion 
grounds, including her five day suspension and removal from office, dismissal of these 
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claims is appropriate. The claims that are not subject to dismissal on exhaustion grounds 
are either not adverse personnel actions or a legitimate non-discriminatory reason exists 
for the actions taken. Accordingly, Defendant, Sheila C. Bair, in her official capacity as 
Chairman of the FDIC moves for dismissal of Plaintiff s complaint pursuant to Federal 
Rules of Civil Procedure 12(b)( 1) and (6), or for summary judgment pursuant to Federal 
Rules of Civil Procedure 56(c). 

11. BACKGROUND 

The Court is respectfully referred to Defendant's statement of material facts not 
in dispute. Briefly stated, the facts are as follows: Plaintiff is a 48-year-old, African 
American female. Compl.at p. 4. During the relevant period, she was employed with the 
FDIC as a Grade 11, Information Specialist. Compl. at pp. 3, 9. She alleges claims 
against the Defendant spanning a period from September 11, 2002 - March 31, 2006. 
Compl. at 11 14 through f 1 15. However, there were only three EEOC claims pursued 
administratively: 

A. EEOC Complaint No. FDICEO - 040039 

Plaintiff initiated informal EEO Counseling on April 30, 2004, in EEO complaint 
040039 (hereinafter EEO 39). Exhibit ("Ex."), attached hereto as Ex. 1 at p. 1. In EEO 
39, she raises claims of discrimination based on race, sex, age, reprisal, and hostile work 
environment grounded on five alleged incidents occurring between September 2002 and 
October 20, 2004. Ex. 1 at pp. 3-7 & Ex. 4. Plaintiff added a claim of religious 
discrimination by amendment, dated July 29, 2004. Id. at Ex. 3. Her prior EEO activity 
occurred in 1997 and 1998 and was later settled in June 2003. Ex. 1 at p. 1. 
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The incidents leading to these claims were: 

1. The Nigro Incident: Plaintiff alleges that in about September 2002, a 
co-worker and Caucasian male, Frank Nigro, engaged in threatening 
behavior and despite her complaint, he was not held accountable for his 
actions. Ex. 1 at p. 6. This claim was not pursued within 45 days of the 
incident alleged and is therefore untimely. See Ex. 1. 



2. The Hopkins Investigation: Plaintiff alleges that, on August 
12, 2003, her second level supervisor, James Lantelme, Assistant 
General Counsel, discriminatorily initiated an investigation after a 
co-worker, Terry Hopkins, alleged she felt threatened by Plaintiff's 
conduct during a verbal exchange they had concerning approval of 
Plaintiff's leave request. See Ex. 1, p. 5. This claim was not 
pursued within forty-five days of the incident and is likewise 
untimely. Id. 

3. The Johnson Investigation: Plaintiff alleges that in April 2004 
she was the subject of another investigation initiated by Mr. 
Lantelme after a student intern and co-worker, Jenekia Johnson, 
reported that she felt threatened by statements made by the 
Plaintiff. Ex. 1, p. 3. As part of that investigation, Ms. Johnson was 
interviewed by FDIC contract investigator Douglas Fahey. Id. To 
aid the investigation, Ms. Johnson carried a concealed tape 
recorder to record her conversation with Plaintiff.' Id. at p. 4; see 
also Compl, Document 1-3, p. 35. Plaintiff asserts that Mr. 
Lantelme initiated the investigation in furtherance of the disparate 
treatment and in retaliation of her prior EEO activity. Because the 
claim was pursued within forty-five days of the incident it is 
timely and properly before this Court. Id. 

Plaintiff's EEO complaint was again amended on October 20, 2004. Ex. 4. Two 

additional claims were accepted for investigation. The two accepted claims alleged that 

Plaintiff was discriminated against on the basis of reprisal based on the following (Id. at 

pp. 2-3):^ 



' Mr. Fahey was dismissed as a defendant in this action on May 3, 2007. See Order 
Granting the Nonfederal Defendants' Motions to Dismiss, Docket Entry No. 60. 

- A claim identified as # 4 involving the alleged sending of a blind copy of an email 
addressed to Plaintiff from one supervisor to another was not accepted. Ex. 4 at pp. 2-4. 
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5. Hanas Incident: On October 20, 2004, Plaintiff s first level 
supervisor, Stephen M. Hanas, Senior Counsel, allegedly sexually 
harassed and verbally assaulted Plaintiff by telling her to "get the 
hell out of my office." This claim was pursued within forty-five 
days of the incident; accordingly, it is timely. Id. at p. 2. 

6. Lantelme Incident: On October 20, 2004, Mr. Lantelme 
allegedly sexually harassed and physically assaulted Plaintiff by 
grabbing her arm. This claim was added to Plaintiff's complaint 
and is timely. Id. at p. 3. 

With regard to Accepted Claim # 5, Mr. Hanas testified that he did not sexually harass 

Plaintiff or verbally assault her on October 20, 2004, or at any time. Ex. 21, pp. 1-2. He 

indicated that he "calmly" asked her to leave his office after a discussion about her failure 

to submit leave forms. Id. at p. 3. With regard to Accepted Claim #6, Mr. Lantelme 

denies that he harassed or physically assaulted Plaintiff. Ex. 22, p. 3. According to Mr. 

Lantelme, Ms. Gibson-Michaels came into his office on October 20, 2004, to ask to be 

placed under his direct supervision. Ex. 22, p. 2. During the conversation. Plaintiff 

discussed several issues including leave and then told him that she believed that he would 

go to jail for permitting the tape recording incident with Jenieka Johnson. Mr. Lantelme 

finally asked Ms. Gibson-Michaels to leave his office; in fact, he asked her to do so three 

times before she did. Ex. 22, p. 2. Should the Court give credence to these two alleged 

incidents. Defendant notes that Plaintiff has presented no evidentiary support for these 

incidents and, at most, they were singular events by her first and second line supervisors 

who, at that point in time, had no knowledge of her prior EEO activity, but were both 

frustrated about her conduct. See Ex. 21, p. 1, and Ex. 22, p. 1. 

In August 2004, FDIC managers believed that the "Johnson investigation" 

demonstrated that disciplinary action against Gibson-Michaels was warranted and, as a 
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result, Plaintiff received a five-day suspension from duty on August 3, 2004, for 
unprofessional and inappropriate behavior towards Ms. Johnson. Ex. 5; Compl. at1[ 62. 
As noted in the notice of suspension memorandum issued by Erica Bovenzi, Deputy 
General Counsel, FDIC, Ms. Bovenzi personally investigated the charges and determined 
that Plaintiff had attempted to intimidate an employee and impede an internal 
investigation. Ex. 5 at p. 1. Mr. Lantelme, upon speaking to Ms. Johnson, who was 
visibly upset by Plaintiff and afraid something would happen to her child after talking to 
Plaintiff about a theft of money, followed FDIC policy and contacted the FDIC Security, 
who then conducted the investigation and found that Ms. Gibson-Michaels attempted to 
interfere in the theft investigation and lie to the investigators. Ex. 16 at pp. 2-3. 

On September 14, 2004, pursuant to the FDIC's Collective Bargaining Agreement 
("CBA") with the National Treasury Employees Union ("NTEU"), Plaintiff elected to 
file a grievance regarding the five-day suspension and the recording of her conversation 
with Ms. Johnson instead of a Title VII claim.^ Ex. 8, see also Compl. at f 70. The 
FDIC denied her grievance on October 22, 2004, and the NTEU did not invoke 
arbitration.* A copy of the Grievance Response is attached to Exhibit 8. Plaintiff did not 
seek counseling for the five-day suspension. 



^ Plaintiff was represented in the proceedings by the NTEU, the labor union for FDIC 
employees. NTEU is the exclusive representative for bargaining unit employees. 
Plaintiff was a member of the bargaining unit while employed at the FDIC. A copy of 
Plaintiff's grievance and the agreement are attached as Exhibits 8 and 9. 

' NTEU, not the grievant, has the exclusive right to invoke arbitration. A grievant has no 
recourse against the FDIC if the NTEU does not invoke arbitration. See Ex. 9, Article 48, 
Section 1 A. 
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B. EEOC Complaint No. FDICEO - 040056 

On September 23, 2004, Plaintiff sought EEO counseling on a second set of 
claims. Ex. 7 (Acceptance of Formal Discrimination Complaint, dated 11/19/04) at p. 1. 
She raised claims of sexual harassment, reprisal and FMLA violations which were 
directed toward her supervisor Stephen Hanas. Id. at p. 2. The following are some of the 
alleged discriminatory and retaliatory events that Plaintiff discussed with her EEO 
counselor (Ex. 6, p. 3): 

(1) On October 18, 2004, September 17, 2004, and August 20, 2004, 
Plaintiff was denied advanced sick leave; 

(2) On September 22, 2004, Plaintiff was notified that her requests for 
advanced sick leave would not be approved as long as she had use/lose 
annual leave balance; 

(3) On September 1, 2004 and September 22, 2004, Plaintiffs telework 
requests were denied. 

(4) On August 30, 2004, Plaintiffs flex work schedule was closely 
scrutinized when her supervisor ordered Plaintiff to provide updated leave 
statements for certain dates. 

(5) On August 20, 2004, Plaintiff learned that based on an impromptu 3- 
year audit her annual leave was charged for approved sick leave she had 
used in 2002, 2003, and 2004. 

On November 4, 2004, Plaintiff filed a formal complaint identified as EEO 
complaint FDICEO - 040056, (hereinafter EEO 56) Ex. lO.'^ Based on Gibson- 



^ The EEOC later consolidated EEO 39 and 56 into one matter for processing and 
hearing. They were resolved by Settlement Agreement on January 14, 2005, which was 
later rescinded. See infra p. 9. 
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Michaels' formal complaint and subsequent emails concerning Plaintiffs failure to 

comply with leave policies, the following claims were also identified by the Agency: 

i. Whether Gibson-Michaels was subjected to continuing harassment 

resulting in a hostile work environment on the bases of race, color, sexual 
orientation, age and reprisal when: 

a. On November 1, 2004, Mr. Hanas issued two memoranda to Gibson- 
Michaels. One memo discussed her failure to comply with FDIC time and 
attendance policies and the second memo discussed her numerous 
instances of disruptive behavior in the workplace. 

b. Mr. Hanas allegedly continuously subjected her to ridicule, verbal 
insults, disparagement and sexual harassment since he became her 
supervisor on July 12, 2004. 

c. Mr. Hanas allegedly subjected her to an unwritten time and attendance 
sign-in procedure. 

ii. Whether Gibson-Michaels was discriminated against on the basis of 
reprisal on November 7, 2004, when Mr. Hanas and Mr. Lantelme denied her 
requests for FMLA leave. (Note: this Court has already dismissed plaintiff's 
FMLA claims.) Ex. 7, p. B3-2. 

iii. Whether Gibson-Michaels was discriminated against and subjected to 
harassment on the bases of race, sex, and reprisal when the following incidents 
occurred on November 23, 2004 and December 1, 2004: 

a. Mr. Hanas placed Gibson-Michaels on absence without leave 
("AWOL") status; 

b. Mr. Hanas denied Gibson-Michaels' FMLA leave. Mr. Hanas allegedly 
charged time to her official time and attendance record without 
justification; 

c. Mr. Hanas required Gibson-Michaels provide duplicate time sheets and 
leave slips for pay periods 21-23. 

See Ex. 7, B4-1 to B4-2 (acceptance letter); see also Compl. at1[ 80. 

The two leave memoranda are attached to Plaintiff's EEO complaint in EEO 56 at 

Ex. 10, pp. 5-8. The first outlined performance expectations and time and attendance 



Case 1 :06-cv-01 940-RMU Document 90 Filed 07/09/2008 Page 1 of 52 

issues involving Ms. Gibson-Michaels. Id. at pp. 5-6. In the memorandum, Mr. Hanas 
referenced Plaintiffs lack of compliance with FDIC time and attendance rules. He noted 
that although Plaintiff's hours were from 8 am to 4:45 pm, she routinely came in late and 
rarely called to indicate that she would not be on time. Id. at p. 5. She also failed to 
submit written leave requests when she returned from leave. Mr. Hanas also instructed 
her that if she were late, that she call him directly. He cautioned her that if she failed to 
follow FDIC policies, she would be placed on absence without leave ("AWOL"). Ex. 17; 
\\2 (she continued to draw leave when she had none). Mr. Hanas eventually had to 
charge her with AWOL. Id. at \\5 & \ 20. 

The second memorandum outlined workplace behavior issues involving Plaintiff. 
Ex. 10, pp. 7-8. Mr. Hanas referenced numerous incidents of disruptive behavior by 
Plaintiff which had a detrimental impact on FDIC staff. For instance, when attending a 
meeting with her EEO counselor. Plaintiff also "walked through that office suite, 
disrupted staff who were working there, telling a number of Administrative Unit 
employees to 'tell the truth.'". Id. at p. 7. Mr. Hanas suggested that she participate in the 
WorkLife Program at FDIC. /J. at p. 8. Mr. Lantelme also testified that Plaintiff did not 
comply with FDIC leave policies and was appropriately placed on AWOL. Ex. 23, pp. 3- 
4. 

In sum, there were legitimate nondiscriminatory reasons for the imposition of 
restrictions on Plaintiff's use of leave and Mr. Hanas' actions and the cautionary 
statements made to her. 
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D. EEO 39 and 56 were Settled but Later Rescinded. 

On January 14, 2005, the Plaintiff, the FDIC and the NTEU signed a Settlement 
Agreement resolving, mter <3//<3, EEO 39 and 56. Ex.11. Plaintiff agreed to resign, to 
withdraw with prejudice her two EEO complaints, and waive any potential employment- 
related complaints arising before the date of settlement. The FDIC agreed that it would 
withdraw the pending proposed removal action against Plaintiff, expunge the prior five- 
day suspension and AWOL from her records, and offer her a buyout (50% of her salary) 
under the employee buyout program. Id. 

On April 20, 2005, the FDIC notified Plaintiff that the settlement agreement she 
signed did not meet the requirements of the Older Workers Benefit Protection Act for a 
valid release of her ADEA rights. Ex. 18. The FDIC gave Plaintiff the opportunity to 
ratify the waiver, but she elected not to do so. Id. She claimed that the settlement 
agreement was void and asked to be reinstated. The agency disagreed and notified 
Plaintiff that it would reinstate her EEO age claims but that the invalid ADEA waiver did 
not affect her waiver of her Title VII and other non-age based claims. Ex. 24. 

In response. Plaintiff filed at the MSPB an individual right of action ("IRA") 
appeal on June 29, 2005, claiming she engaged in protected whistle blowing activity and 
that she was coerced into resigning and settling her claims against the FDIC. On July 14, 
2005, her involuntary resignation appeal was docketed as a separate appeal from her 
whistle blower claim. Gibson-Michaels v. Fed. Deposit Ins. Corp., MSPB Docket No. 
DC-0732-05-0633-I1.' 



'■ Plaintiff alleged, among other things, that she was improperly charged annual leave, 
denied a promotion, threatened with removal and suspended for five days in August 2004 
in reprisal for whistle blowing disclosures. The IRA appeal was subsequently dismissed 
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In a November 14, 2005 decision, the A J issued a ruling on Plaintiffs involuntary 
resignation appeal, finding that the FDIC had constructively removed Gibson-Michaels 
and ordered the agency to cancel her resignation and reinstate her to the position of 
Grade 11 Information Specialist effective January 21, 2005, with appropriate back pay, 
interest on back pay, and benefits. The reinstatement decision resulted in the cancellation 
of the Settlement Agreement, returning the parties to the status quo ante J 

On December 19, 2005, Plaintiff reported to work and the FDIC issued her a 
letter of proposed removal based on her failure to follow her supervisor's instructions, 
disrespectful and/or inappropriate conduct, and actions designed to intimidate her 
supervisors and coworkers, making it difficult or impossible to supervise her or work 
with her on a daily basis. ^ 



for lack of jurisdiction because Plaintiff had not made non-frivolous allegations that she 
engaged in protected whistle blowing activity. Gibson-Michaels v. Fed. Deposit Ins. 
Corp., MSPB Docket No. DC-1221-06-0413-W-1 (Initial Decision, March 2, 2006). 
Plaintiff filed with the MSPB a petition for review of the Administrative Judge's (AJ) 
initial decision which was denied on July 11, 2006. 

' Thereafter, Plaintiff filed two enforcement actions regarding her reinstatement and the 
calculation of her back pay. Gibson-Michaels claimed the FDIC did not pay her the 
correct amount of back pay because the buyout payment was deducted from her back pay 
award. The MSPB found in the FDIC's favor in both cases. Plaintiff appealed these 
rulings to the U.S. Court of Appeals for the Federal Circuit. See Gibson-Michaels v. Fed. 
Deposit Ins. Corp., MSPB Docket Nos. DC-0752-05-0633-C-1 (Final Order, October 26, 
2006); DC-0752-05-0633-C-2 (Final Order, October 26, 2006); appeals dismissed per 
motion to withdraw petitions for review, Nos. 07-3080; 07-3081 (Fed. Cir. June 4, 2007). 
Ex. 15. Significantly, she did not appeal her discrimination claims on these issues. See 
Ex. 26. 

' Under the terms of the settlement agreement, the FDIC had agreed not to propose 
Plaintiff's termination. Because the agreement was now void and the parties returned to 
the status quo ante, the FDIC reinstated Plaintiff at full pay and benefits and placed her 
on administrative leave pending a decision on the proposal to remove her from federal 
service. The charges and specifications in the proposed removal action were unrelated to 
the MSPB's previous finding of constructive removal. 

10 



Case 1 :06-cv-01 940-RMU Document 90 Filed 07/09/2008 Page 1 3 of 52 

By letter dated March 27, 2006, the deciding official. Acting Deputy General 
Counsel, Henry R. F. Griffin, informed Plaintiff that after a full review of the record, that 
her disrespectful and inappropriate conduct and failure to follow instructions were 
supported by the facts and that removal was the appropriate penalty. Plaintiff was 
removed from her position with the FDIC effective March 31, 2006. Ex. 25, Compl. at p. 
30. 

On April 4, 2006, Gibson-Michaels moved to withdraw her request for a hearing 
in EEO 39 and 56 and stated that she wanted to file in federal district court. Plaintiff's 
request was granted by order dated April 5, 2006, thereby withdrawing her case from the 
EEOC's administrative hearing process. Order attached to Plaintiff's Compl. 

Plaintiff did not seek EEO counseling or file an EEO complaint regarding her 
removal. She chose, instead, to appeal her termination to the MSPB on April 28, 2006. 
See Gibson-Michaels v. Fed. Deposit Ins. Corp., MSPB Docket No. DC - 0752-06-0515- 
I-l. Ex. 27 (Index). Plaintiff's removal appeal challenged the Agency's charges and the 
removal penalty and alleged that her removal was discriminatory based on her age and 
race. She further alleged that she was the victim of sexual harassment, that she was 
subjected to a hostile work environment, and that the FDIC's action was effected in 
retaliation for her prior EEO activities and violated her rights under the FMLA. She also 
sought consequential damages as the prevailing party in the earlier reinstatement appeal, 
asserting eligibility for damages where the Board orders corrective action in a whistle 
blower complaint. 

In a July 12, 2006, order, the MSPB AJ denied Plaintiff's motion for damages in 
connection with the reinstatement proceeding and found Plaintiff was not eligible for 
11 



Case 1 :06-cv-01 940-RMU Document 90 Filed 07/09/2008 Page 1 4 of 52 

consequential damages because, in the reinstatement decision, the FDIC took no action in 
reprisal for alleged whistleblowing activity. See Gibson-Michaels v. Fed. Deposit Ins. 
Corp., MSPB Docket No. DC-0752-06-05 15-1-1 (Final Order, October 26, 2006), appeal 
dismissed per motion to withdraw petitions for review. No. 07-3107 (Fed. Cir. June 4, 
2007). Exs. 15 and 26. 

On July 12, 2006, Plaintiff filed a request to withdraw the appeal of her removal 
from the MSPB. Ex. 27 (Index). In a July 13, 2006 order, the AJ indicated that he would 
dismiss the appeal unless plaintiff advised him by July 19, 2006, that she did not intend 
to withdraw her appeal. Id. Plaintiff timely filed a request to reinstate the appeal of her 
removal and the AJ continued the proceeding. But, on both July 24 and 25, 2006, she 
moved again to withdraw her removal appeal. In accordance with these requests, the AJ 
dismissed plaintiff s removal appeal, finding that the withdrawal removed the appeal 
from the Board's jurisdiction. See Gibson-Michaels v. Fed. Deposit Ins. Corp., MSPB 
Docket No. DC-0752-06-0515-I-1. Ex. 27 (Index). 

On August 4, 2006, Plaintiff filed a petition for review with the Board, but only of 
the AJ's order denying her request for damages in the reinstatement appeal; she did not 
appeal the voluntary dismissal of her removal appeal. Ex. 19, pp. 1-11. 

The MSPB denied her petition for review on October 26, 2006, and Plaintiff filed 
an appeal of her damage claim with the Federal Circuit Court of Appeals. Plaintiff filed 
a motion to withdraw her appeals and dismiss for lack of jurisdiction on May 25, 2007. 
The Federal Circuit granted the motion to withdraw her petitions for review on June 4, 
2007. A copy of the corrected order granting the motion to withdraw the appeals is 
attached as Ex. 15. See Gibson-Michaels v. Fed. Deposit Ins. Corp., MSPB Docket No. 
12 
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DC-0752-06-0515-I-1 (Final Order, October 26, 2006), appeal dismissed per motion to 
withdraw petitions for review. No. 07-3107 (Fed. Cir. June 4, 2007). 

Because the Settlement Agreement was rescinded, EEO complaints 39 and 56 are 
now before this Court. As more fully set forth below, several claims are untimely and 
should be dismissed including the Nigro incident, the Hopkins investigation, and the 
five-day suspension. Those claims that are timely are not based on an adverse personal 
action including actions performed by agency officials in the Johnson investigation, the 
Lantelme incident and Plaintiff's leave issues. Plaintiff's hostile work environment 
claim likewise does not rise to the level of an actionable matter. 

E. EEOC Complaint No. FDICEO-060043 

On September 17, 2006, a year and a half after her "involuntary" resignation. 

Plaintiff filed a third EEO complaint FDICEO - 060043 (hereinafter "EEO 43"). Ex. U!" 

Based on Gibson-Michaels' formal complaint, the EEO Counselor's Report and 

narratives submitted by Gibson-Michaels to the EEO counselor the following allegations 

were identified by the Office of Diversity and Economic Opportunity (ODEO) in EEO 

43: 

Whether Gibson-Michaels was discriminated against on the bases of race, color, sex, 
religion, age, disability, reprisal (prior EEO and whistleblower activities), and 
parental status with respect to eighteen claims. They are: (l)Appointment/Hire; (2) 
Assignment/Duty; (3) Award; (4) Disciplinary Action; (5) Evaluation appraisal; (6) 
Expiration of appointment; (7) Harassment, non-sexual; (8) Harassment, sexual 



■* Plaintiff initiated informal EEO counseling on August 21, 2006. A copy of the 
Counselor's Report and EEO complaint FDICEO-060043 are attached as Exhibits 12 and 
13. Plaintiff's complaint did not set forth any factual allegations. According to the 
counselor's report, however, Gibson-Michaels alleged she was discriminated against and 
harassed when, on August 18, 2006, she learned that a federal district judge ruled that 
wiretaps under the U.S. National Security Agency program were unconstitutional. A 
copy of the news article is attached to Plaintiff s Complaint. 

13 
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harassment; (9) Promotion; (10) Reassignment/Transfer; (11) Reinstatement; (12) 
Reprimand; (13) Retirement, involuntary; (14) Suspension; (15) Termination; (16) 
Time and Attendance; (17) Working Conditions; (18) Other FMLA, Whistleblower, 
FDIC Bank Insider Trading. 

See Ex. 14 at 3-6 (pp. 1-4 of 12). 

On November 16, 2006, ODEO sent to Plaintiff the Final Agency Decision 
("FAD") dismissing all claims alleged in EEO 43 as untimely. The FAD also 
dismissed certain claims on various other legal grounds. Ex. 14 (pp. 8-10 of 12). As 
Plaintiff was removed from her employment with FDIC on March 31, 2006, her 
September 17, 2006, complaint raising claims against the FDIC when she was employed 
there are beyond the required 45-day period to make them timely for judicial review 
purposes. Thus, none of the claims in EEO 43 are properly before this Court. 

In sum, the only claims from EEO 39 and 56 that are timely are the actions 
involved in the Johnson investigation, the alleged verbal assault by Lantelme in October 
of 2004, the alleged harassment by Hanas in connection with Plaintiff's leave issues in 
September through December of 2004, and Plaintiffs related reprisal and the hostile 
work environment claims. 

F. This District Court Action 

On November 14, 2006, Plaintiff filed her employment discrimination complaint 
in this case alleging claims against: Shelia Bair, Securiguard Incorporation, USEC 
Corporation, Work Violence Research Institute, Douglas Fahey, Jenekia Johnson and 
Robert Feldman. Through this proceeding. Plaintiff has attempted to recast, at will, 
various claims that she previously asserted in multiple administrative forums in search of 
a more favorable outcome. The only timely claims Plaintiff has properly brought before 

14 
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this Court are those claims arising from two of her administrative complaints, case 
numbers EEO 39 and 56, related to the Johnson Investigation, Lantelme harassment, the 
Hanas alleged harassment and the leave issues. For the reasons discussed below, these 
and the untimely claims should be dismissed with prejudice or summary judgment 
entered on behalf of Defendant. 

11. LEGAL STANDARDS AND DEFENSES 

A. Dismissal Standard 

Under Fed. R. Civ. P. 12 (b)(1), which governs motions to dismiss for lack of 
subject matter jurisdiction, the Plaintiff bears the burden of establishing the Court's 
jurisdiction. See Shekoyan v. Sibley Int'l Corp., 217 F. Supp. 2d 59, 63 (D.D.C. 2002). 
In determining whether jurisdiction exists, the Court is to regard the allegations as mere 
evidence on the issue, and may consider evidence outside the pleadings without 
converting the motion to one for summary judgment. Alliance for Democracy v. Fed. 
Election Comm'n, 362 F. Supp. 2d 138, 142 (D.D.C. 2005). 

Fed. R. Civ. P. 12(b)(6) provides for dismissal of a lawsuit when a plaintiff fails 
to state a claim upon which relief can be granted. "[A] complaint should not be dismissed 
for failure to state a claim unless it appears beyond doubt that the plaintiff can prove no 
set of facts in support of his claim which would entitle him to relief." Thomas v. City 
Lights School, Inc., et al, 124 F. Supp.2d 707, 708 (D.D.C. 2000) {quoting Conley v. 
Gibson, 355 U.S. 41, 45-46 (1957)); Hishon v. King and Spaulding, 467 U.S. 69, 73, 
(1984). Plaintiff's factual allegations must be accepted as true when reviewing the 
adequacy of the complaint pursuant to Fed. R. Civ. P. 12(b)(6). Hill v. City of New York, 
45 F.3d 653, 657 (2d Cir. 1995). However, factual allegations "must be enough to raise a 
15 
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right to relief above the speculative level," and a plaintiff must make "a 'showing,' rather 
than a blanket assertion, of entitlement to relief.'" Bell Atlantic Corp. v. Twombly, — 
U.S. — , 127 S. Ct. 1955, 1964-65 (2007). 

A Rule 12(b)(6) motion may be converted into a summary judgment motion 
pursuant to Fed. R. Civ. P. 56 when matters outside the pleadings are considered. While 
the plaintiff need not plead the elements of a prima facie case in the pleadings, the 
plaintiff carries the burden of alleging a set of facts upon which relief can be granted. 
Swierkiewicz v. Sorema N.A., 534 U.S. 506 (2002). 

B. Summary Judgment Standard. 

A motion for summary judgment under Rule 56 is appropriate when there is no 
genuine issue of material fact and the United States is entitled to judgment as a matter of 
law. Celotex Corp. v. United States, All U.S. 317, 322 (1986); Anderson v. Liberty 
Lobby, Inc., All U.S. 242, 247-48 (1986). Courts should grant summary judgment when 
"the pleadings, depositions, answers to interrogatories, and admissions on file, together 
with the affidavits, if any, show that there is no genuine issue as to any material fact and 
that the moving party is entitled to a judgment as a matter of law." Fed. R. Civ. P. 56 (c); 
Celotex, All U.S. at 322; Diamond v. Atwood, 43 F.3d 1538, 1540 (D.C. Cir. 1995). To 
determine which facts are "material," a court must look to the substantive law on which 
each claim rests. Anderson, All U.S. at 248 (1986). A "genuine issue" is one whose 
resolution could establish an element of a claim or defense and, therefore, affect the 
outcome of the action. Celotex, All U.S. at 322; Anderson, All U.S. at 248. 

In ruling on a motion for summary judgment, the court must draw all justifiable 
inferences in the nonmoving party's favor and accept the nonmoving party's evidence as 
16 
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true. Anderson, All U.S. at 255. A nonmoving party, however, must establish more than 

"the mere existence of a scintilla of evidence" in support of its position. Id. at 252. To 

prevail on a motion for summary judgment, the moving party must show that the 

nonmoving party "failed to make a showing sufficient to establish the existence of an 

element essential to that party's case, and on which that party will bear the burden of 

proof at trial." Celotex, All U.S. at 322. By pointing to the absence of evidence 

proffered by the nonmoving party, a moving party may succeed on summary judgment. 

Id. 

C. Standard for Establishing Discrimination 
Based On Race, Sex, Religion and Age. 

In an ADEA (age) case and a Title VII case (race, sex and religion), the 

applicable analytical framework is the three-stage, burden- shifting test set forth by the 

Supreme Court in McDonnell Douglas v. Green, 41 1 U.S. 792 (1973). Under this test, 

the plaintiff must initially prove by a preponderance of the evidence a prima facie case of 

unlawful discrimination. If the plaintiff makes this showing, the burden shifts to the 

employer to articulate a legitimate, non-discriminatory reason for its actions. If the 

employer makes this showing, the burden then returns to the plaintiff to show that the 

employer's reason is pretextual. Short v. Chertojf, F.Supp.2d , 2008 WL 

2174856 *3 (D.D.C. May 27, 2008)) {citing Texas Dept. of Community Affairs v. 

Burdine, 450 U.S. 248, 253 (1981)); see also id. at *6 {citing Brady v. Office of the 

Sergeant at Arms, U.S. House of Representatives, 520 F.3d 490, 494 (D.C.Cir. 2008)). In 

an age, sex, race, and religion discrimination case, the ultimate burden of persuasion 
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remains at all times on the plaintiff to prove that the employer intentionally discriminated 
against her. id. {citing Burdine, 450 U.S. at 252-3). 

In Fogg V. Gonzales, 492 F.3d 447 (D.C. Cir. 2007), the D.C. Circuit held, inter 
alia, that the 1991 amendments to Title VII codified two alternative ways of establishing 
liability for intentional discrimination: (1) a single motive theory requiring that the 
plaintiff establish that discrimination was the "sole" or "but for" reason for the 
challenged employment action; and (2) a "mixed-motive" theory requiring only that the 
plaintiff demonstrate that discrimination played a "motivating part" or was a "substantial 
factor" in the employment decision. Id. at 45 1 . Under either theory, plaintiff must 
demonstrate discrimination by a preponderance of the evidence and may rely on direct or 
circumstantial evidence to meet that burden. Desert Palace, Inc. v. Costa, 539 U.S. 90, 
92-102 (2003). 

In the absence of direct evidence. Plaintiff may attempt to establish that she was 
the victim of intentional discrimination on the basis of her race by relying on 
circumstantial evidence analyzed using the scheme first set forth in McDonnell-Douglas 
Corp. V. Green, 411 U.S. 792 (1973). Under that scheme, the plaintiff must first, by a 
preponderance of the evidence, establish a prima facie case of discrimination. See St. 
Mary's Honor Center v. Hicks, 509 U.S. 502, 506 (1993). If the employee succeeds, the 
employer then must introduce evidence of a legitimate, nondiscriminatory reason for its 
action. See McDonnell Douglas, 41 1 U.S. at 802. Once it is established that both parties 
have met their respective burdens of production {i.e., plaintiff by presenting a prima facie 
case and defendant by producing a non-discriminatory reason for its actions), the burden 
shifting scheme becomes irrelevant. Hicks, 509 U.S. at 510. Then, the plaintiff must 
18 
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establish, by a preponderance of the evidence, that "race, color, religion, sex, or national 

origin was a motivating factor for any employment practice." Desert Palace, 539 U.S. at 

101 (2003) (citing 42 U.S.C. § 2000e-2(m)). 

Alternatively, plaintiff can meet the ultimate burden by demonstrating that the 

defendant' s legitimate, non-discriminatory reason is a pretext and that discrimination is 

the "but for" reason for the challenged employment action. Hicks, 509 U.S. at 515-518. 

This a more difficult standard than the requirement under Section 2000e-2(m) to show 

that discrimination was a motivating factor. In the single motive case, in Reeves v. 

Sanderson Plumbing Products, Inc., 530 U.S. 133, 148 (2000), Justice O'Connor 

recognized occasions where summary judgment would be appropriate: 

Certainly there will be instances where, although the plaintiff has 
established a prima facie case and set forth sufficient evidence to 
reject the defendant's explanation, no rational factfinder could 
conclude that the action was discriminatory. For instance, an 
employer would be entitled to judgment as a matter of law if the 
record conclusively revealed some other, nondiscriminatory reason 
for the employer' s decision, or if the plaintiff created only a weak 
issue of fact as to whether the employer's reason was untrue 
and there was abundant and uncontroverted independent evidence that no 
discrimination had occurred. 

Regardless of which standard is employed. Plaintiff fails to meet her burden of 

coming forward with evidence to create a triable issue. As demonstrated below, the 

undisputed facts illustrate that Plaintiff cannot demonstrate that discrimination was a 

motivating factor, much less that it was the sole motivating factor in the challenged 

decision. 
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Had the Plaintiff made & prima facie case of discrimination, it would fall to the 
defendant to articulate a legitimate non-discriminatory reason for its behavior. Once an 
employer successfully presents a legitimate, non-discriminatory reason for its actions, 
"the McDonnell Douglas framework-with its presumptions and burdens-disappears, and 
the sole remaining issue is discrimination vel non." Short v. Chertojf, 2008 WL 2174856 
*3 (citing Brady v. Office of the Sergeant at Arms, U.S. House of Representatives, 520 
F.3d at 494) (noting that "a the prima facie case is a largely unnecessary sideshow." 
(emphasis in text))). To survive summary judgment, a plaintiff must show that a 
reasonable jury could conclude from all of the evidence that the adverse employment 
decision was the product of discrimination. Holcomb v. Powell, 433 F.3d 889, 896-897 
(D.C. Cir. 2006). Brown v. Brody, 199 F.3d 446, 458-59 (D.C. Cir. 1999) ("Courts are 
not free to second-guess an employer's business judgment, a plaintiffs mere speculations 
are insufficient to create a genuine issue of fact regarding an employer's articulated 
reasons for its decisions and avoid summary judgment.") There is no evidence to suggest 
that a supervisor's treatment of Plaintiff was pretext for discrimination rather than a 
reflection of reality. 

D. Standard for Retaliation Claim . 

To prevail on a retaliation claim, a plaintiff must follow the McDonnell Douglas 

framework. Morgan v. Fed. Home Loan Mortgage Corp., 328 F.3d 647, 651 (D.C. Cir. 

2003). As noted above, plaintiff must first set forth evidence of di prima facie case of 

retaliation. Second: 

... if the plaintiff succeeds in proving the prima 
facie case, the burden shifts to the defendant 'to articulate 
some legitimate, [non-retaliatory] reason for the 

20 
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employee's rejection' . . . Third, should the defendant carry 
this burden, the plaintiff must then have an opportunity to 
prove by a preponderance of the evidence that the 
legitimate reasons offered by the defendant were not its 
true reasons, but were a pretext for [retaliation] . . . The 
ultimate burden of persuading the trier of fact that the 
defendant intentionally [retaliated] against the plaintiff 
remains at all times with the plaintiff. 



See Baloch v. Norton, 517 F. Supp. 2d 345, 353 (D.D.C. 2007) {citing Burdine, 450 U.S. 
248, 252-53 (1981) (internal citations omitted) (quoting McDonnell Douglas v. Green, 
supra). 

To establish a prima facie case of retaliation, "the plaintiff must present evidence 
that (1) she engaged in protected activity; (2) the employer took a material adverse action 
against her; and (3) the adverse action was causally related to the exercise of his rights." 
Moses V. Howard University Hosp., 2007 WL 442218, *5 (D.D.C. 2007) {citing 
Holcomb V. Powell, 433 F.3d 889, 901-02 (D.C.Cir. 2006); Hussain v. Nicholson, 435 
F.3d 359, 366 (D.C.Cir. 2006). Under these directives, a plaintiff must demonstrate that 
the employer's challenged action would dissuade a ''reasonable employee" from going to 
the agency's EEO office, either to lodge a complaint or seek help in resolving an 
allegation of discriminatory or retaliatory treatment. See Burlington Northern & Santa 
Fe Ry. v. White, 126 S. Ct. 2405, 2411-12, 2415 (2006). Title VII does not seek to set a 
mere "civility code for the American workplace," Id. at 2415. Rather, proof of injury is 
required. 

Once an employee satisfies the three elements of a prima facie case, it "raises a 
'rebuttable presumption of unlawful discrimination,'" shifting the burden to the 
defendant to rebut such presumption. Id. {citing Smith v. District of Columbia, 430 F.3d 
21 
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450, 455 (D.C.Cir.2005) and Jones v. Wash. Metro. Area Transit Auth., 205 F.3d 428, 
433 (D.C.Cir.2000)). 

With regard to the first prong of the prima facie case, the alleged activity must be 
statutorily protected activity. Forkkio v. Powell, 306 F.3d 1127, 1131-32 (D.C. Cir. 
2002). The second prong seeks to prohibit employer actions that cause harm, i.e., that are 
hkely "to deter victims of discrimination from complaining; . . . And normally petty 
slights, minor annoyances, and simple lack of good manners will not create such 
deterrence.' Burlington, 126 S.Ct. at 2415. "[T]he significance of any given act of 
retaliation will often depend upon the particular circumstances. Context matters." Id. 
With regard to the third prong, the plaintiff may establish a causal connection "by 
showing that the employer had knowledge of the employee's protected activity, and that 
the [retaliatory] personnel action took place shortly after that activity." Cones v. Shalala, 
199 F.3d 512, 521 (D.C. Cir. 2000) (quoting Mitchell v. Baldridge, 759 F.2d 80, 86 (D.C. 
Cir. 1985). However, the temporal activity must be very close. Clark County Sch. Dist. 
V. Breeden, 532 U.S. 268, 273 (2001) (three or four- month period is insufficient to show 
causal connection, and 20-month period suggests "no causality at all"). 

If Plaintiff is able to establish a prima facie case of retaliation, the analysis then 
follows that for a discrimination claim. Defendant must articulate legitimate non- 
discriminatory reasons for its actions and Plaintiff then has the burden of proving that 
Defendant's actions were taken for reasons other than those offered, but instead, for a 
retaliatory purpose. Moses v. Howard University Hosp., AlA F.Supp. 2d 117 (D.D.C. 
2007). 
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E. Standard for Hostile Work Environment Claim. 

The Supreme Court held in National R.R. Passenger Corp. v. Morgan, 536 U.S. 

101, 1 16 (2002) that hostile work environment claims based on racial harassment are 

reviewed under the same standard as those based on sexual harassment. Id. at 116 {citing 

Faragher v. Boca Raton, 524 U.S. 775, 786-787 and n.l (1998); Meritor Savings Bank, 

FSB V. Vinson, All U.S. 57, 66-67 (1986)). 

As this Court discussed in Edwards v. United States EPA, 456 F. Supp. 2d 72, 84 

(D.D.C. 2006), dismissed by Edwards v. EPA, 2007 U.S. App. LEXIS 4681 (D.C. Cir., 

Feb. 6, 2007), a different standard applies to Plaintiffs claims that he was subjected to a 

hostile work environment as opposed to a disparate treatment claim: 

The workplace is 'hostile' for purposes of Title VII only 
when the offensive conduct 'permeates [the workplace] 
with discriminatory intimidation, ridicule, and insult, that is 
sufficiently severe or pervasive to alter the conditions of 
the victim's employment and create an abusive working 
environment.'" Bell v. Gonzales, 398 F. Supp. 2d 78, 91 
(D.D.C. 2005) {quoting Oncale v. Sundowner Ojfshore 
Servs., Inc., 523 U.S. 75, 78, 118 S. Ct. 998, 140 L. Ed. 2d 
201 (1998) {in turn quoting Harris v. Forklift Sys., Inc., 
510 U.S. 17, 21, 114 S. Ct. 367, 126 L. Ed. 2d 295 
(1993))). 

In deciding whether the Plaintiff has met this threshold requirement, the Court 

must examine all of the circumstances, including "the frequency of the discriminatory 

conduct; its severity; whether it is physically threatening or humihating, or a mere 

offensive utterance; and whether it unreasonably interferes with an employee's work 

performance." George v. Leavitt, 366 U.S. App. D.C. 11, 407 F.3d 405, 416 (D.C. Cir. 

2005) {quoting Harris, 510 U.S. at 23 (internal quotation marks omitted)). Edwards, 456 

F. Supp. 2d at 84. 

23 
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A single act of harassment may not be actionable on its own. See Morgan, 536 
U.S. at 1 14. A claim of hostile work environment, by its very nature "involves repeated 
conduct." Id. at 113-114. 

F. Exhaustion of Administrative Remedies 

In actions brought under Title VII and the Rehabilitation Act, a court has 
jurisdiction over only those claims that are (1) contained in the plaintiffs administrative 
complaint or claims that are "like or reasonably related to" those claims in the 
administrative complaint and (2) claims for which the plaintiff has exhausted 
administrative remedies. Park v. Howard Univ., 71 F.3d 904, 907 (D.C. Cir 1995); 
Johnson v. Gonzales, Civ. A. No. 04-1158, 2007 WL 901959 (D.D.C. 2007); Jones v. 
Greenspan, 402 F. Supp. 2d 294 (2005). 

It is well settled that a plaintiff is required to exhaust her administrative remedies 
prior to filing a civil action in federal court for Title VII claims. See Brown v. Gen. Serv. 
Admin., 425 U.S. 820, 832 (1976); Seigel v. Kreps, 654 F. 2d 773, 776 (D.C. Cir. 1981) 
(Under Title VII, exhaustion of administrative remedies is a "prerequisite to court 
action."). 

Likewise, the exhaustion requirement extends to individuals filing a claim under 
the Rehabilitation Act. 29 U.S.C. § 794a (a)(1). Thome v. Cavazos, 744 F. Supp. 348, 
350 (D.D.C. 1990), ajf'd No. 92-5137, 1993 WL 32323 (D.C. Cir. Jan. 29, 1993); DuVall 
V. Postmaster General, 585 F. Supp. 1374, 1376 (D.D.C. 1984). 

Dismissal also is the proper result when a plaintiff fails to exhaust administrative 
remedies for claims brought under the ADEA. More v. Snow, Civ. A. Nos. 99-3373, 02- 
321, 2007 WL 949779 (D.D.C. March 30, 2007); Rann v. Chao, 346 F. 3d 192, 194-95 
24 
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(D.C. Cir. 2003) (affirming the trial court's dismissal of the plaintiff's ADEA claim for 
failure to exhaust administrative remedies); Johnson v. Gonzales, 2007 WL 901959 at * 
2. 

Pursuant to regulations promulgated by the EEOC, a federal employee who 
believes he or she may have been discriminated against on the basis of race, color, 
religion, sex, national origin, age or handicap must begin the administrative EEO process 
by contacting an agency EEO counselor within forty-five days of the matter alleged to be 
discriminatory. 29 C.F.R. § 1614.105(a)(1) (2004); Bowden v. U.S., 106 F. 3d 433, 437 
(D.C. Cir. 1997); Seigal v. Kreps, 654 F. 2d 773, 776 (D.C. Cir. 1981).'° 

Generally, "[a] court need not consider a complaint brought outside the [forty- 
five] day period, even if the agency itself investigated the untimely claim." DuVall at 
1376, citing Oaxaca v. Roscoe, 641 F.2d 386, 390 (5'^ Cir. 1981) and Stockton v. Harris, 
434 F. Supp 276, 280 (D.D.C. 1977). 

If an employee does not contact an EEO counselor within the 45 day requirement, 
he or she will not ordinarily be permitted to maintain an action in federal court on that 
claim. See Brown v. Marsh, 111 F. 2d 8, 13 (D.C. Cir. 1985); Miller v. Smith, 603 F. 
Supp. 1244, 1246 (D.D.C. 1985). A plaintiff that fails to comply with the 45-day 
requirement bears the burden of pleading and proving reasons sufficient to excuse non- 
compliance with the deadline. Bayer, 956 F. 2d 332-33; Saltz v. Lehman, 672 F.2d 207, 
209 (D.C. Cir. 1982). 



'" Although there is an alternative method to exhaust an age discrimination case [see 
Stevens v. United States Department of Treasury, 500 U.S. 1, 5 (1991)], in this case. 
Plaintiff has presented no evidence that she pursued that alternative route. 
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III. ANALYSIS AND DISCUSSION 
A. Exhaustion of Claims Pursued Through the EEOC 

Plaintiff's complaint contains a lengthy twenty-page chronology of events 
beginning in September 11, 2002, through March 31, 2006, which she contends were 
discriminatory and retaliatory acts taken against her by the FDIC. CompL, pp. 10-30. 
Plaintiff has failed to exhaust her administrative remedies with respect to the following 
claims: events that occurred prior to the filing of EEO 39, 56, 43 (EEO Complaints 
FDICEO - 040039 (filed 7/1/04), 040056 (filed 11/4/04) and 060043 (filed 9/20/06)). 

1. EEO complaint FDICEO - 040039 

Plaintiff first met with an EEO counselor on April 30, 2004. Ex. 1 at p. 1. Based 
on the authority cited above, that contact would permit Plaintiff to complain about EEO 
violations relating back up forty-five days or to March 16, 2004. Thus, the allegations of 
discriminatory and retaliatory conduct that occurred prior to March 16, 2004, including 
the September 2002 Nigro Investigation and the August 2003 Hopkins investigation 
accepted by ODEO for investigation are untimely and should be dismissed because 
Plaintiff has made these allegations without first timely contacting an EEO counselor, 
which is a prerequisite to making such a claim. 29 C.F.R. § 1614.105(a)(1). Thus, the 
only timely claims relate to the Johnson Investigation and the two singular acts of alleged 
harassment by Messrs Hanas and Lantelme on October 20, 2004. 

2. EEO complaint FDICEO - 040056 

Plaintiff first met with an EEO counselor on September 23, 2004. Ex. 6 at p. 1. 
Based on the authority cited above, that contact would permit Plaintiff to complain about 
EEO violations relating back forty-five days, or to August 9, 2004. Thus, Plaintiffs 
26 
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allegations of discriminatory and retaliatory conduct that occurred prior to August 9, 
2004, with respect to the denial of desk audit results, denial of office space, denial of 
advance sick leave under FMLA, and the folder archive project are untimely and should 
be dismissed because Plaintiff did not seek EEO counseling within the forty-five-day 
time limit required under 29 C.F.R. § 1614.105(a)(1). Thus, the leave claims brought 
under this complaint along with the hostile work environment claim are the only timely 
claims. 

3. EEO complaint FDICEO-060043 

Plaintiff first met with an EEO counselor on August 21, 2006. Ex. 12. Based on 
the authority cited above, that contact would permit Plaintiff to complain about EEO 
violations relating back forty-five days, or to July 7, 2006. Plaintiff was not employed by 
the FDIC during this time frame - her employment was terminated effective March 31, 
2006. Compl. f 12. Plaintiff initiated EEO counseling almost ^ive months after her 
removal. Plaintiff does not allege, and there is no evidence that any causes of action with 
respect to the claims alleged in this EEO complaint occurred after her termination or 
within the forty-five-day time-frame." Therefore, any allegations with respect to these 
claims are untimely and must be dismissed pursuant to 29 C.F.R. § 1614.105(a)(1). 

4. Plaintiff's Five-Day Suspension and Removal from Office 
Were Not Pursued Under Title VII of the Civil Rights Act. 

Because the Plaintiff did not seek EEO counseling for her suspension from duty 

or her removal from office, dismissal of these claims is appropriate. See Ex. 12 



" Plaintiffs complaint FDICEO-060043 appears to recast claims that she alleged in her 
two prior EEO complaints as well as claims asserted before the MSPB while adding 
disability and parental status as additional bases of discrimination. 
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(outlining Plaintiff s various grievances in the relevant time period, not inclusive of 
removal or suspension complaints). Plaintiff did not exhaust the remedies available to 
her with respect to these claims and they are, therefore, inappropriate for this Court's 
consideration. Cf. III. B. Elections of Remedies , infra. 

B. Election of Remedies 

For the reasons discussed below, the Court should also dismiss Plaintiff's 
discrimination and reprisal claims regarding her removal from federal service, the 
calculation of her back pay award, the five-day suspension and the reprisal claims on the 
grounds that Plaintiff elected to pursue these claims in other forums; her choice of 
remedy is irrevocable whereby she is now barred from filing a civil action in federal 
court. 

1. Removal 

Plaintiff has failed to establish subject matter jurisdiction over her termination 
claims. The Civil Service Reform Act of 1978 ("CSRA"), Pub. L. No. 95-454, 92 Stat. 
1111 (codified as amended in various sections of title 5, United States Code), sets forth a 
comprehensive statutory framework for processing "mixed" cases by federal employees, 
i.e. cases which include claims of a personnel action which can be appealed to the MSPB 
and claims of prohibited discrimination based on race, color, religion, sex, national 
origin, age or disability. See 5 U.S.C. § 7702; 5 C.F.R. §§ 1201.151 - 1201.175; 29 
C.F.R. §§ 1614.302 - 1614.310. Initially, an employee can either file a mixed case 
complaint with her agency's EEO office or a mixed case appeal directly with the MSPB. 
See 5 U.S.C. § 7702(a). The Commission's regulations provide that an employee must 
choose one option or the other; she cannot do both. 29 C.F.R. § 1614.302(b). 
28 



Case 1 :06-cv-01 940-RMU Document 90 Filed 07/09/2008 Page 31 of 52 

Here, on April 28, 2006, Plaintiff challenged the FDIC removal decision in a 
mixed case appeal to the MSPB. By doing so. Plaintiff elected to pursue her claims 
through the MSPB process. Her election between the MSPB and EEO remedies is 
binding. 29 C.F.R. § 1614.302(b). Thus, because Plaintiff filed first with the MSPB, she 
elected to proceed in that forum and was bound to exhaust all her claims in the 
administrative arena before pursuing them in the district court. It is well established that 
an employee who withdraws an appeal before the MSPB fails to exhaust administrative 
remedies and is barred from filing a civil action in federal court. See Powell v. Dep 't of 
Defense, 158 F.3d 597, 598 ( D.C.Cir. 1998) (quoting Ballentine v. Merit Sys. Prot. Bd., 
738 F. 2d 1244, 1246 (Fed. Cir. 1984))("'[w]hen an appeal has been taken to the 
[MSPB], until the discrimination issue and the appealable action have been decided on 
the merits by the [MSPB], an appellant is granted no rights to a trial de novo in a civil 
action in federal court'"). See also McAdams v. Reno, 64 F. 3d 1 137 (8th Cir. 1995) (By 
electing to proceed with an appeal to the MSPB, rather than the EEOC, the employee had 
to bring all of her mixed claims there in order to exhaust her administrative remedies and 
have the right to sue in district court); Vinieratos v. Dep 't of Air Force, 939 F 2d 762, 
nO-ll (9th Cir. 1991) ("Previous decisions by this court and others have held that 
abandonment of the administrative process may suffice to terminate an administrative 
proceeding before a final disposition is reached, thus preventing exhaustion and 
precluding judicial review."); Armstrong v. Mineta, Civ. A. 04-01661, 2006 WL 1726674 
(D.D.C. 2006); Ikossi v. England, 406 F. Supp. 2d 23 (D.D.C. 2005); Frank v. Ridge, 310 
F. Supp. 2d 4, 7 (D.D.C. 2004). 
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Plaintiff failed to exhaust her administrative remedies when she affirmatively 
withdrew her MSPB appeal prior to a scheduled hearing on her claims.'" Therefore, she 
is now barred from pursuing discrimination claims regarding her removal in this action 
and those claims must be dismissed by the Court for lack of subject matter jurisdiction. 
2. Back-Pay Award 

Plaintiff's complaint in this case also includes matters brought before the Federal 
Circuit Court of Appeals, i.e., the FDIC's deduction of the buyout payment from her back 
pay award. See Compl. % 1 12. Plaintiff may not circumvent the administrative process 
by having this Court review any discrimination claims arising from the reinstatement 
decision or the calculation of her back-pay award since these issues were not properly 
raised before the MSPB. 

Plaintiff has twice contested the deduction of the buyout from her back pay award 

before the MSPB. In challenging the MSPB's decisions that the FDIC had paid her the 

correct amount of back pay, Gibson-Michaels asserted, as she does again in this action, 

that the FDIC improperly deducted the $34, 1 86 buyout payment from her back pay 

award. See Compl. % 100 and p. 42. Having lost those challenges twice before the 

MSPB, Gibson-Michaels filed appeals with the U.S. Court of Appeals for the Federal 

Circuit which were dismissed pursuant to her motion. See 15 & 26. 

'^ Assuming arguendo that Plaintiff's withdrawal of her MSPB appeal prior to the 
scheduled hearing on her claims was valid. Plaintiff failed to contact an EEO counselor 
within forty-five days of her termination. Plaintiff was terminated effective March 31, 
2006. Plaintiff contacted an EEO counselor on August 26, 2006, 148 days after she was 
terminated. Thus, she failed to exhaust her administrative remedies before filing this suit 
in federal court. Rann v. Chao, 346 F. 3d 192, 194-95 (D.C. Cir. 2003) (affirming the 
trial court's dismissal of the plaintiff's ADEA claim for failure to exhaust administrative 
remedies); Gillet v. King, 931 F. Supp. 9, 12-13 (D.D.C. 1996) (dismissing the plaintiff's 
Title VII claim because he failed to exhaust his administrative remedies). 
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By failing to raise her discrimination claims before the MSPB, Plaintiff failed to 
exhaust her administrative remedies and cannot now pursue these claims in federal 
district court. Moreover, Plaintiff has admitted that she is not pursuing her back pay 
claims in federal district court when she filed her appeal with the Federal Circuit. At that 
time, she filed a statement of discrimination with the U.S. Court of Appeals for the 
Federal Circuit stating that she has not filed a claim in federal district court from the 
MSPB's decision. Ex. 30. Thus, Plaintiff has waived her right to pursue a discrimination 
claim concerning her back pay award by appealing the decisions of the MSPB to the U.S. 
Court of Appeals for the Federal Circuit. Numerous courts have held that a statement 
disavowing a discrimination claim constitutes a valid waiver of an employee's right to 
proceed in U.S. District Court. See Smith v. Homer, 846 F. 2d 1521, 1523-24 (D.C. Cir. 
1988) (An employee waives discrimination claims by appealing to the Federal Circuit 
after an MSPB ruling on a mixed case appeal); Pinson v. Rumsfeld, 192 Fed. Appx. 811, 
818(11* Cir.2006) ("By electing to appeal the decision to the Federal Circuit, Pinson 
waived his ability to pursue the discrimination claims he raised before the MSPB or any 
other discrimination claims arising from the same facts to any federal district court."); 
Otiji V. Heyman, 47 F. Supp. 2d 6, 7 (D.D.C. 1998) (holding that an employee who had 
raised mixed claims before the MSPB and then appealed to the Federal Circuit waived 
his discrimination claims when he checked the box on the Statement Concerning 
Discrimination, "[n]o claim of discrimination . . . has been or will be made in this case"). 
3. Five-Day Suspension 

As an employee of the FDIC, Plaintiff was covered under both the Civil Service 
Reform Act of 1978 ("CSRA") and the FDIC's Collective Bargaining Act ("CBA") with 
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her union, the latter of which permitted covered employees to file grievances alleging 

unlawful discrimination.'^ Plaintiff's appeal rights are governed by 5 U.S.C. § 7121(d), 

which provides, inter alia, "[a]n aggrieved employee affected by a prohibited personnel 

practice [including discrimination] which also falls under the coverage of the negotiated 

grievance procedure may raise the matter under a statutory procedure or the negotiated 

procedure, but not both." 

Here, Plaintiff filed a grievance under the CBA through her union representative, 

grieving her five-day suspension on September 14, 2004. By electing to use the union 

grievance process to assert this claim. Plaintiff made an irrevocable election of the 

grievance remedy and is now barred from bringing a discriminatory suspension claim in 

this action. See Guerra v. Cuomo, 176 F. 3d 547 (D.C. Cir. 1999). Wright v. Snow, No. 

03-1642, 2006 WL 1663490 (D.D.C. June 14, 2006) (The filing of a union grievance 

constitutes an "irrevocable election of remedies" barring an employee from raising the 

same claims in any other forum.); Jejfers v. Chao, No. Civ. A. 03-1762, 2006 WL 13241 

(D.D.C. Jan. 3, 2006); Rosell v. Wood, 357 F. Supp. 2d 123 (D.D.C. 2004). Therefore, 

Plaintiff is barred from pursuing her discriminatory suspension claims in this action and 

those claims must be dismissed by the Court for lack of subject matter jurisdiction. As 

noted above, she also did not seek EEO counseling on a timely basis of her five-day 

suspension. 

C. Plaintiff has Failed to Establish a Case of Discrimination 
Based on Race, Sex, Religion, Age or Retaliation . 

There were Legitimate, Non-Discriminatory 
Reasons for the FDIC's Actions that were Not Pretext. 

'' See Article 47, Section 1(D) of the CBA attached as Exhibit 9. 
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As set forth in Holocomb, once the defendants have set forth reasons for their 
"discriminatory" conduct, the burden falls on the plaintiff to provide evidence to the 
contrary. Holcomb, 433 F.3d at 896. '"* With regard to EEO 39, both the Johnson 
investigation as well as the Hopkins investigation was conducted in compliance with 
standard FDIC workplace violence procedures. Ex. 16 at 2. Plaintiff ' s second line 
supervisor James Lantelme followed normal FDIC procedure when Ms. Johnson 
contacted him saying the Plaintiff threatened her. Id. The Management Response Team 
was contacted and initiated an investigation into the Plaintiffs behavior. CompL, 
Document 1-3, pp. 34-37. The investigation was not pursued because of Plaintiff's race, 
color, gender or any other factors, such as age, religion or reprisal. Id. at p. 36. The 
investigation was prompted by FDIC procedures. The five-day suspension was put forth 
because of the Plaintiff's interference with an FDIC theft investigation (which prompted 
her conversation with Ms. Johnson), not for any other reason. Ex. 16. at p. 3. All actions 
proposed and executed by Mr. Lantelme were in compliance with FDIC procedure. 
Plaintiff has been unable to proffer evidence of discrimination for the alleged conduct 
with regard to either EEO complaint, 39 or 56, and as such, her claims should be 
dismissed. 

To the extent that Plaintiff suggests that she was sexually harassed and assaulted 
by Messrs. Lantelme and Hanas in EEO 39, they both deny these allegations. Ex. 21 & 
22. Moreover, Plaintiff has not established that there is any basis in fact for these 



'" This Court has recently noted that if employers are asserting a valid, non- 
discriminatory reason for their actions, it is not necessary to determine whether the 
plaintiffs established di prima facie case. Brady v. Office of the Sergeant at Arms, 520 
F.3d 490, 493 (D.C. Cir. 2008). However, to the extent that this Court wants to look 
toward the reasons buttressing the FDIC's conduct, the following reasons are set forth. 
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allegations. At most, the facts show that Plaintiff entered their offices and raised issues 
concerning her leave and the Johnson Investigation and would not leave. Ex. 21 at pp. 1- 
3; Ex. 22 at pp. 1-2 Therefore, both supervisors had cause to be concerned about her 
conduct. 

With respect to EEO 56, Plaintiffs supervisor, Stephen Hanas, asserted that 
Plaintiff's leave has been continually excessive and unscheduled since she was placed 
under his supervision. Ex, 10 at pp. 5-6; Ex. 6 at p. 5. From 2002 - 2004, Plaintiff was 
tardy or used leave roughly sixty percent of her usual time. Id. Hanas' denial of 
Plaintiff's request for advanced sick leave, FMLA and telework was based on her 
"accruement" of 164 negative sick leave hours and 193 annual leave hours. Id. at 5-6. 
Plaintiff also continually failed to justify her excessive leave. Id. at 6. Initially, Hanas 
did not charge Plaintiff with AWOL for her excessive leave and refusal to comply with 
FDIC policies. Id. When Hanas sought to counsel the Plaintiff on these issues and 
explain why her leave requests were denied, she became angry, rude and confrontational. 
Id. Plaintiff's leave was converted to annual leave because of her refusal to submit leave 
statements accounting for her continual late arrivals and early departure or to comply 
with the Agency's procedures for requesting leave. Id. Hanas eventually was forced to 
place Plaintiff on AWOL when she continued to abuse the policies, not as a result of 
Plaintiff's former EEO activity. Ex. 17 at 4-5. Hanas' response towards Plaintiff's 
actions was in compliance with normal procedure at the FDIC for employees with 
continual attendance problems. Id. 

Likewise, Plaintiff's second line supervisor James Lantelme's denial of Plaintiff ' s 
advanced sick leave was based on the negative hours of sick leave and accrued annual 
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leave relied on by Hanas. Id. The leave audit Plaintiff complains of was instituted not as 
a reprisal or discriminatory reaction, but rather to reconcile the administrative time and 
attendance system because Plaintiff refused to comply with the Agency's time and 
attendance procedures and cooperate with Lantelme's and Hanas' requests. Id. at 6-7. 

In order to avoid summary judgment based on the aforesaid legitimate 
nondiscriminatory reasons, Plaintiff must rebut these reasons with sufficient evidence for 
a reasonable jury to find that the employer's asserted non-discriminatory reason was not 
the actual reason and that the employer intentionally discriminated against her on the 
basis of her race, sex and religion. See Short v. Chertojf, 2008 WL 2174856 *6 {citing 
Waterhouse v. District of Columbia, 298 F.3d 989, 992-93 (D.C.Cir. 2002) {quoting Aka 
V. Washington Hospital Center, 156 F.3d 1284, 1289 (D.C. Cir. 1998) {en banc)). 
Defendant submits that Plaintiff is unable to do so in light of the total circumstances of 
the case. See Id. 

C. Plaintiff Cannot Establish a Claim of Hostile Work Environment. 

Plaintiff's hostile work environment claim focuses on her allegation that her 
supervisor Steven Hanas' activities, namely not supplying her with additional team 
members, speaking to her in an angry tone, and denying her a desk printer created a 
hostile work environment. Ex. 6 at 4. In this case, there is no evidence that there was 
any "hostile" conduct toward Plaintiff. Plaintiff's "evidence" of hostile work 
environment is: the various incidents outlined in her EEO 56 complaint, that Hanas 
abused her by exhibiting a negative attitude, that he denied her work-related requests, and 
that Plaintiff was ordered to request assistance through her supervisor, Hanas. 
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Nothing offered by Plaintiff shows that her race, gender, age, or any other 
protected category was the reason for the various investigations complained of and her 
treatment by the Agency. Indeed, Mr. Hanas made it clear that his actions were 
generated strictly by FDIC policies relating to leave abuses and the Plaintiff's refusal to 
submit proper documentation when requested. Ex. 17 at 4. Furthermore, nothing that 
Plaintiff has alleged is the type of harassment required by the law, i.e., conduct that 
permeates the workplace with "discriminatory intimidation, ridicule, and insult that is 
sufficiently severe or pervasive to alter the conditions of the victim' s employment and 
create an abusive working environment.'" Oncale v. Sundowner Ojfshore Servs., Inc., 
523 U.S. 75,78(1998). 

To the extent that Plaintiff claims that her second line supervisor, Mr. Lantelme 
also created a hostile work environment by subjecting her to the Johnson Investigation 
and denying her leave requests and requesting a leave audit, Mr. Lantelme did not subject 
Plaintiff to an unwarranted investigation. He appropriately followed FDIC policies by 
requesting that the Agency's Management Response Team investigate Ms. Gibson- 
Michaels' allegedly threatening behavior toward another employee. Moreover, he 
supported Mr. Hanas' decisions with regard to Plaintiff's apparent leave abuses. Ex. 16 
at 3. This conduct does not evidence that Mr. Lantelme was purposely creating a hostile 
work environment in retaliation because of Plaintiff's EEO activity or her race, age, 
religion or any other unlawful reason. 

The bar for an actionable hostile work environment claim under Title VII is high; 
a plaintiff can succeed by showing that "the workplace is permeated with " 
"discriminatory intimidation, ridicule, and insult" . . . that is "sufficiently severe or 
36 



Case 1 :06-cv-01 940-RMU Document 90 Filed 07/09/2008 Page 39 of 52 

pervasive to alter the conditions of the victim's employment and create an abusive 
working environment." Meritor Savings Vank v. Venson, All U.S. 57, 67 (1986). Under 
this standard the Plaintiff must prove both an objectively hostile or abusive environment 
through a reasonable person standard and a subjective perception that the environment is 
abusive. Id. The conduct on which the claim is based must also be more than "merely" 
offensive. Harris v. Forklift Sytems, Inc., 510 U.S. 17, 21 (1993). The Plaintiff has not 
shown, through her allegations, the level of harassment and permeation required by law 
and has therefore not carried her burden of establishing a hostile work environment. 
Finally, once a plaintiff has established a. prima facie case for a hostile work 
environment, the employer is able to set forth legitimate reasons for its actions. Here, 
Mr. Hanas has asserted that his actions were in compliance with FDIC policies, in 
response to the Plaintiff's continual refusal to comply with paperwork submission 
requests and Plaintiff's continual absences from work. Ex. 17 at 3-5. After an employer 
offers legitimate non-discriminatory reasons to justify its actions, "the McDonnell 
Douglas framework falls away and [the court] must determine whether a reasonable jury 
. . . 'could infer discrimination from the combination of (1) the plaintiff's prima facie 
case; (2) any evidence the plaintiff presents to attack the employer's proffered 
explanation for its actions; (3) any further evidence of discrimination that may be 
available to the plaintiff.' " Greer v. Paulson, 505 F.3d 1306, 1318 (D.C. 2007) {quoting 
Vickers v. Powell, 493 F.3d 186, 195 (D.C. Cir 2007) (internal citations omitted)). The 
Plaintiff must therefore proffer evidence that raises a genuine issue with the employer's 
reasoning for his action in order to go forward, something the Plaintiff has failed to do 
here. See Id. 
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D. Plaintiff has Failed to Establish a Retaliation Claim in this Case. 

A review of the timely claims before the Court shows that none of them set forth a 
prima facie case of retaliation because none of them are adverse personnel actions: 

The claims in EEO 040039 are the events of Johnson internal investigation in April 
2004 (but not Plaintiff's five-day suspension or eventual termination), and the two 
alleged sexually harassing events by Plaintiffs first and second level supervisors by 
Messrs Hanas and Lantelme in October 2004. 

Plaintiffs prior EEO activity occurred in the summer of 1997 and 1998 (These 
claims were later settled in June of 2003) [Ex. 1 at p. 1] and, therefore, it cannot be 
temporally connected to the events in April and October of 2004. See Sullivan-Obst v. 
Powell, 300 F.Supp.2d 85, 92-93 (D.D.C.2004) (lapses of over three months and over 
fifteen months were insufficient to support an inference of causation); MECO Corp. v. 
Nat'l Labor Relations Bd., 986 F.2d 1434, 1437 (D.C.Cir.l993) (citing various cases 
noting that gaps of four-to-eight months were insufficient to support an inference of 
causation in a similar setting); Devera v. Adams, 874 F.Supp. 17, 21 (D.D.C.1999) 
(holding that "an eight month interval between the two events is not strongly suggestive 
of a causal link"), ajfd,\991 WL 404898. 

Moreover, as both Messrs. Hanas and Lantelme testified, they were unaware of 
any previous EEO activity at that point in time. Ex. 16, p. 1; Ex. 21, p. 4. Therefore, 
they could not retaliate against plaintiff as she claims. Moreover, Mr. Hanas is alleged 
to have told Plaintiff to "get the hell out of my office." Even if he did, which he denies 
[Ex. 21, p. 3], this comment is simply not enough to be considered an adverse personnel 
action. 
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The only timely claims left are in EEO 040056 and involve allegations of harassing 
activity by Mr. Hanas in connection with Plaintiff's leave issues, including AWOL. See 
Ex. 17, p. 3. Here, Plaintiff complains about two memoranda that question her 
compliance with time and attendance policies and various requirements imposed on her 
for reporting her leave. As explained by Mr. Hanas, Plaintiff was continually requesting 
excessive and unscheduled leave, without following proper procedures. Ex. 17, p. 3; see 
also Ex. 6 at 5. Plaintiff was tardy or used leave roughly sixty percent of her usual time 
between 2002 and 2004. Id. Mr. Hanas denied her request for advanced sick leave 
because of her apparent abuse of sick leave, reflected in the fact that she had 164 
negative sick leave hours and 193 accrued annual leave hours. Id. at 5-6. Plaintiff also 
continually failed to justify her excessive leave requests. Id. at 6. Eventually, Mr. 
Hanas was forced to place Plaintiff on AWOL when she continued to abuse the policies. 
Ex. 17 at 4-5. Mr. Hanas' response to Plaintiff's action was not in retaliation for prior 
EEO activity but in compliance with normal procedure at the FDIC for employees with 
persistent attendance problems. Id. Accordingly, there were legitimate 
nondiscriminatory reasons for the actions that Mr. Hanas took in connection with 
Plaintiff's leave issues that were not in retaliation for protected activity. 
E. Plaintiff's Emotional Distress Claims Must be Dismissed . 
To the extent that Plaintiff s complaint can be read as seeking relief for 
negligent or intentional infliction of emotional distress the Court lacks jurisdiction over 
her claims.'^ 



" See CompL, pp. 4, 38-40. In addition to the reasons set forth above, there is no 
evidence in the record that Plaintiff has filed an administrative charge, as is required to 
pursue an action under the Federal Torts Claims Act. See 28 U.S.C. §§ 1346(b), 2675(a). 
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Title VII, and the ADEA, provide the exclusive, pre-emptive remedies for 

Plaintiff's claims of employment discrimination. See, e.g., Brown v. Gen. Services 

Admin., 425 U.S. 820, 829-32, 835, 96 S. Ct 1961, 48 L. Ed. 2d 402 (1976) (Title VII 

preempts the application of other laws to employment discrimination claims filed by 

federal employees); Rattner v. Bennett, 701 F. Supp. 7 (D.D.C. 1988) (The ADEA and 

the Rehabilitation Act provided the exclusive remedies for former federal employee 

pursuing age and disability discrimination claims requiring dismissal of claims for 

violation of the Fifth Amendment and intentional infliction of emotional distress). 

Because Plaintiff s emotional distress claims arise from her claims of employment 

discrimination they must be dismissed. 

III. CONCLUSION 

For the reasons set forth herein, the Defendant Bair respectfully requests this 

Court to dismiss this civil action or enter summary judgment in Defendant's behalf. A 

proposed order is attached. 

Respectfully submitted, 

I3L 

JEFFREY A. TAYLOR , D.C. Bar # 498610 
United States Attorney 



RUDOLPH CONTRERAS, D.C. Bar # 434122 
Assistant United States Attorney 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



YOLANDA GIBSON-MICHAELS, 

Plaintiff, 



SHEILA C. BAIR, et al. 

Defendants. 



C.A. No: 1:06CV01940 RMU 



STATEMENT OF MATERIAL FACTS NOT IN DISPUTE 

L Plaintiff is a 48-year-old, African American female. Compl.^K 4. 

2. Plaintiffs civil action involves three EEO claims, hereinafter referred to as 
FDICEO 39 (EEO 39), FDICEO 56 (EEO 39) and FDICEO 43 (EEO 43). Exhibits 
("Exs.") 1-7, hereto. 

3. In EEO 39, Plaintiff raises claims of discrimination based on race, sex, age, 
reprisal, religion and hostile work environment grounded on five alleged incidents 
occurring between September 2002 and October 20, 2004. Ex. 1 at pp. 3-7 & Ex. 4; Ex. 
3. 

4. Her prior EEO activity occurred in 1997 and 1998 (settled 6/17/03). Ex. 1 at 
p.l. 

Complaint FDICEO-040039 
Johnson Investigation 

5. Plaintiff alleges that in April 2004 she was the subject of an investigation 
initiated by Mr. Lantelme after a student intern and co-worker, Jeneika Johnson, reported 
that she felt threatened by statements made by the Plaintiff. Id. 
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6. Plaintiff was suspended for 5 days, for cause on August 23-27, 2004. Ex. 5. 

7. The suspension claim was not pursued within 45 days of its occurrence. See 
Ex. 4 and Ex. 7. 

Hanas Incident 

8. On October 20, 2004, Plaintiff's first level supervisor, Stephen M. Hanas, 
Senior Counsel, allegedly sexually harassed and verbally assaulted Plaintiff by telling her 
to "get the hell out of my office." Ex. 4 at p. 2. 

9. This claim was pursued within forty-five days of the incident, accordingly, it is 
timely. Id. 

Lantelme Incident 

10. On October 20, 2004, Mr. Lantelme allegedly sexually harassed and 
physically assaulted Plaintiff by grabbing her arm. Id. at p. 3. 

11. There was no actionable verbal or physical abuse by either Mr. Lantelme or 
Mr. Hanas on October 20, 2004. Ex. 21, pp. 1-3; Ex. 22, p. 2. 

Suspension 

12. On September 14, 2004, pursuant to the FDIC's Collective Bargaining 
Agreement ("CBA") with the National Treasury Employees Union ("NTEU"), Plaintiff 
elected to file a grievance regarding the five-day suspension and the recording of her 
conversation with Ms. Johnson instead ofo. Title VII claim. Ex. 8 and Ex. 9; see also 
Compl. at1[70. 

13. The FDIC denied Plaintiff's grievance on October 22, 2004, and the NTEU 
did not invoke arbitration. Ex. 8 at p. 3. Plaintiff did not seek counseling for the five-day 
suspension. See Ex. 4 and Ex. 7. 
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Complaint FDICEO-040056 

14. On September 23, 2004, Plaintiff sought EEO counseling on a second set of 
claims. Ex. 7, (Acceptance of Formal Discrimination Complaint, dated 11/19/04), p. 1. 
She raised claims of sexual harassment, reprisal and FMLA violations which were 
directed toward her supervisor Stephen Hanas. Id. at p. 2. The following are some of the 
discriminatory and retaliatory events that Plaintiff discussed with her EEO counselor 
before her final interview on 10/19/04: 

(1) On October 18, 2004, September 17, 2004, and August 20, 2004, 
Plaintiff was denied advanced sick leave; 

(2) On September 22, 2004, Plaintiff was notified that her requests for 
advance sick leave would not be approved as long as she had use/lose 
annual leave balance; 

(3) On September 1, 2004 and September 22, 2004, Plaintiffs telework 
requests were denied. 

(4) On August 30, 2004, Plaintiffs flex work schedule was closely 
scrutinized when her supervisor ordered Plaintiff to provide updated leave 
statements for certain dates. 

(5) On August 20, 2004, Plaintiff learned that based on an impromptu 3- 
year audit her annual leave was charged for approved sick leave she had 
used in 2002, 2003, and 2004 

Ex. 6, p. 3. 

15. Although not mentioned in the counselor's report [Ex. 6], Plaintiff claims 
that two memos (dated November 1, 2004) further evidenced discrimination and reprisal 
in her Formal Complaint, dated November 3, 2004. Ex. 10. The two memos are attached 
to Plaintiffs EEO complaint in EEO 56. Id., pp. 5-8. The first memo outlined 
performance expectations and time and attendance issues involving Ms. Gibson- 
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Michaels. Id. at pp. 5-6. Mr. Hanas referenced Plaintiff's lack of compliance with FDIC 
time and attendance rules. He noted that although Plaintiffs hours were from 8 am to 
4:45 pm, she routinely came in late and rarely called to indicate that she would not be on 
time. Ex. 10 at p. 5. She also failed to submit written leave requests when she returned 
from leave. Id. Mr. Hanas also instructed her that if she were late, that she call him 
directly. Id. He cautioned her that if she failed to follow FDIC policies, she would be 
placed on absence without leave ("AWOL"). Id. at p. 6; see also Ex. 17; \\2. Mr. Hanas 
eventually had to charge her with AWOL. /J. at <1[15 & <1[ 20. 

16. The second memo outlined workplace behavior issues involving Plaintiff. Ex. 
10, pp. 7-8. Mr. Hanas referenced numerous incidents of disruptive behavior which had 
a detrimental impact on FDIC staff. For instance, when attending a meeting with her 
EEO counselor, she "walked through that office suite, disrupted staff who were working 
there, and told a number of Administrative Unit employees to 'tell the truth.'" Id. at p. 7. 
Mr. Hanas suggested that she participate in the WorkLife Program at FDIC. /J. at p. 8. 
Mr. Lantelme also noted that Plaintiff did not comply with FDIC leave policies and was 
appropriately placed on AWOL. Ex. 23, pp. 2-3. 

17. On January 14, 2005, the Plaintiff, the FDIC and the NTEU signed a 
Settlement Agreement resolving, mter fl//fl, EEO 39 and 56. Ex.11. 

18. Plaintiff rescinded her agreement after being given a period to do so and in 
June 2005, she filed a individual right of action ("IRA") with the MSPB and alleged that 
she was constructively discharged in connection with the rescinded settlement agreement, 
which the agency disputed. Compl. at p. 28 (1105). 
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19. Thereafter, the MSPB issued a decision finding that the FDIC had 
constructively removed Gibson-Michaels and ordered the agency to cancel her 
resignation and reinstate her to the position of Grade 1 1 Information Specialist with 
appropriate back pay, interest on back pay, and benefits. Compl. at p. 4 (II.). 

20. On December 19, 2005, Plaintiff reported to work and the FDIC issued her a 
letter of proposed removal based on her failure to follow her supervisor's instructions, 
disrespectful and/or inappropriate conduct, and actions designed to intimidate her 
supervisors and coworkers, making it difficult or impossible to supervise her or work 
with her on a daily basis. Compl. at p. 29; see also Ex. 25. By letter dated March 27, 
2006, the deciding official. Acting Deputy General Counsel, Henry R. F. Griffin, 
informed Plaintiff that after a full review of the record, that her disrespectful and 
inappropriate conduct and failure to follow instructions were supported by the facts and 
that removal was the appropriate penalty. Ex. 25. 

21. Plaintiff was removed from her position with the FDIC effective March 31, 
2006. Id. at p. 4b-5; see also Compl. at p. 30. 

22. On April 4, 2006, Gibson-Michaels moved to withdraw her request for a 
hearing in EEO 39 and 56 and stated that she wanted to file in federal district court. See 
Notice of Intention to File Suit, dated April 4, 2006. Compl, Document 1-3, p. 1. 
Plaintiff's request was granted by order dated April 5, 2006, thereby withdrawing her 
case from the EEOC's administrative hearing process. Id. at 2-3. 

23. Plaintiff did not seek EEO counseUng or file an EEO complaint regarding her 
removal. She chose, instead, to appeal her termination to the MSPB on April 28, 2006. 
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See Gibson-Michaels v. Fed. Deposit Ins. Corp., MSPB Docket No. DC - 0752-06-0515- 
I-l. Case File Index (Volume, 1, Tab 1). Ex. 27. 

24. Plaintiff's removal appeal challenged the Agency's charges and the removal 
penalty and alleged that her removal was discriminatory based on her age and race. She 
further alleged that she was the victim of sexual harassment, that she was subjected to a 
hostile work environment, and that the FDIC's action was effected in retaliation for her 
prior EEO activities and violated her rights under the FMLA. She also sought 
consequential damages as prevailing party in the earlier reinstatement appeal, asserting 
eligibility for damages where the Board orders corrective action in a whistle blower 
complaint. See Id. 

25. In a July 12, 2006, order, the MSPB AJ denied Plaintiff's motion for 
damages in connection with the reinstatement proceeding and found plaintiff was not 
eligible for consequential damages because, in the reinstatement decision, the FDIC took 
no action in reprisal for alleged whistle blowing activity. See Gibson-Michaels v. Fed. 
Deposit Ins. Corp., MSPB Docket No. DC-0752-06-05 15-1-1 (Final Order, October 26, 
2006), appeal dismissed per motion to withdraw petitions for review. No. 07-3107 (Fed. 
Cir. June 4, 2007). Ex. 15 and Ex. 28. 

26. After Plaintiff filed a request to withdraw the appeal of her removal from the 
MSPB, then reinstated it, then withdrew it again, the Administrative Judge dismissed her 
removal appeal finding that the withdrawal removed the appeal from the Board's 
jurisdiction. Thus, she failed to exhaust her remedies before the MSPB. Ex. 29 (See 
Gibson-Michaels v. Fed. Deposit Ins. Corp., MSPB Docket No. DC-0752-06-0515-I-1). 
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27. On August 4, 2006, Plaintiff filed a petition for review with the Board, but 
only of the AJ's [July 12, 2006] order denying her request for damages in the 
reinstatement appeal; she did not appeal the voluntary dismissal of her removal appeal. 
Ex. 19, pp. 1-11. 

28. The MSPB denied her petition for review on October 26, 2006, and Plaintiff 
filed an appeal of her damage claim with the Federal Circuit Court of Appeals. Plaintiff 
filed a motion to withdraw her appeals and dismiss for lack of jurisdiction on May 25, 
2007. The Federal Circuit granted the motion to withdraw her petitions for review on 
June 4, 2007. A copy of the corrected order granting the motion to withdraw the appeals 
is attached as Ex. 15. See Gibson-Michaels v. Fed. Deposit Ins. Corp., MSPB Docket 
No. DC-0752-06-05 15-1-1 (Final Order, October 26, 2006), appeal dismissed per motion 
to withdraw petitions for review. No. 07-3107 (Fed. Cir. June 4, 2007). See also Ex. 26. 

29. Plaintiff filed two enforcement actions regarding her reinstatement and the 
calculation of her back pay. Gibson-Michaels claimed the FDIC did not pay her the 
correct amount of back pay because the buyout payment was deducted from her back pay 
award. The MSPB found in the FDIC's favor in both cases. Plaintiff appealed these 
rulings to the U.S. Court of Appeals for the Federal Circuit. See Gibson-Michaels v. Fed. 
Deposit Ins. Corp., MSPB Docket Nos. DC-0752-05-0633-C-1 (Final Order, October 26, 
2006); DC-0752-05-0633-C-2 (Final Order, October 26, 2006); appeals dismissed per 
motion to withdraw petitions for review, Nos. 07-3080; 07-3081 (Fed. Cir. June 4, 2007). 
In neither of these enforcement appeals did Plaintiff pursue her discrimination claims. 
See Ex. 26. 
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Complaint FDICEO-060043 

30. On September 17, 2006, a year after her "involuntary" resignation. Plaintiff 
filed a third EEO complaint FDICEO - 060043 (hereinafter "EEO 43"). Ex. 13. 

31. Based on Gibson-Michaels' formal complaint, the EEO Counselor's Report 

and narratives submitted by Gibson-Michaels to the EEO counselor the following 

allegations were identified by the Office of Diversity and Economic Opportunity 

(ODEO)inEE0 43: 

Whether Gibson-Michaels was discriminated against on the bases of race, color, sex, 
religion, age, disability, reprisal (prior EEO and whistleblower activities), and 
parental status with respect to eighteen claims. They are: (l)Appointment/Hire; (2) 
Assignment/Duty; (3) Award; (4) Disciplinary Action; (5) Evaluation appraisal; (6) 
Expiration of appointment; (7) Harassment, non-sexual; (8) Harassment, sexual 
harassment; (9) Promotion; (10) Reassignment/Transfer; (11) Reinstatement; (12) 
Reprimand; (13) Retirement, involuntary; (14) Suspension; (15) Termination; (16) 
Time and Attendance; (17) Working Conditions; (18) Other FMLA, Whistleblower, 
FDIC Bank Insider Trading. 

See Ex. 14 at 3-6 (pp. 3-4 of 12). 

32. On November 16, 2006, ODEO sent to Plaintiff the Final Agency Decision 
("FAD") dismissing all claims alleged in EEO 43 as untimely. The FAD also 
dismissed certain claims on various other legal grounds. Ex. 14. 

Respectfully submitted, 

Isl 

JEFFREY A. TAYLOR , D.C. Bar # 498610 
United States Attorney 



RUDOLPH CONTRERAS, D.C. Bar # 434122 
Assistant United States Attorney 
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/s/ 



CLAIRE WHITAKER, D.C. Bar # 354530 

Assistant United States Attorney 

United States Attorney's Office 

Civil Division 

555 4th Street, N.W., Room E-4204 

Washington, D.C. 20530 

(202)514-7137 



OF COUNSEL: 

TINA A. LAMOREAUX, Counsel 

FEDERAL DEPOSIT INSURANCE CORPORATION 

LEGAL DIVISION 
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Office of Diversity and Economic OpportunUy 



Federal Deoosit Insurance Corooration 

Room 801-1231, 3501 N. Faitfax Drive. Mnglor, VA 22226-3500 



EEO COUNSELOR'S REPORT 

AGENCY DOCKET NUMBER FDICEO-040039 

A. AGGRIEVED PERSON: 

Name: Yolanda C. Gibson-Michaels 

Job Title/Series/Grade: Infonnation Specialist/ Series 301/ CG-1 1 

OfGce/Division: Legal Division 

Work Address: 550 17* Street, NW, Room H-3081, Washington, DC 20429 

Work Phone No.: (202) 736-0204 

Home Address: 2210 Anvil Lane, Temple Hills, MD 20748 

Home Phone No.: (301) 630-5062 

Email Address: N/A 

B. AGGRIEVED PERSON'S REPRESENTATIVE (if applicable) N/A (X) 

Attorney: Yes ( ) No ( ) 

Name: 

Address: 

Phone: 

C. COMPLAEMTINrORMATION 

Complaint is: An Individual Complaint (X) A Class Action ( ) 

Aggrieved Person Waived Anonymity: Yes (X) No ( ) 

Negotiated Union Grievance Filed: Yes ( ) No (X) 

For Mixed Cases - Appeal Piled (or to be Filed) with MSPB: Yes ( ) No ( ) N/A (X) 

Has Aggrieved Person FUed Prior Complaint(s)? Yes (X) No ( ) 

If so, Docket Number(s) FDIC 97-39, filed March 28, 1997, and FDIC 98-67, filed 

May 14, 1998. On June 17, 2003, both cases were settled. 

D. CHRONOLOGY OF EEO COUNSELING: 

Date of Initial Contact: 

Date of Initial Interview: 

Date of Occurrence of Alleged Discriminatory Event (current incidents): 



45* Day after Event (or Knowledge of Event): 
If contact is beyond the 45"" day, explain the reason for the delay: 
Date Notice of Rights and Responsibilities Issued: 
Date Election of Informal Processing Procedure: 
Mediation [X] Counseling [ ] 



04/30/2004 

05/04/2004 

04/19/2004 

04/28/2004 

05/07/2004 

06/03/2004 

N/A 

05/04/2004 

05/04/2004 



^¥t-ij 
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Date of Extension of Counseling: 05/10/2004 90 Day: 07/29/2004 

Date of Final Interview: 07/01/2004 

Date Notice of Right to Kle a Formal Complaint issned: 07/01/2004 

BASIStES) FOR ALLEGED DISCRIMINATION: 

1 pC) Race (A&ican-American) 

2 ( ) Color (specify) 

3 ( ) National Origin (specify) 

4 (X) Sex (female) 

5 (X) Age (date of birth April 1, 1959) 

6 ( ) Mental Disability (specify) 

7 ( ) Physical Disability (specify) 

8 ( ) ReHgion (specify) 

9 (X) Reprisal (opposed practice(s), or docket ntimber(s) of prior complaint(s), and date(s)) 

See Section C 

10 ( ) Sexual Orientation 

U ( ) Parental Status (specify) 

12 ( ) Genetic Information (specify) 

ISS1IE(S): (actions, decisions, policies or practices alleged to be discriminatory) 

( ) Appointment/Hire, Assignment of Duties ( ), Awards ( ), Conversion to Full Time ( ), 
Disciplinary Action - Demotion ( ), Disciplinary Action - Suspension ( ), Disciplinary Action - 
Removal ( ), EHscipHnary Action - Other ( ), Duty Hours ( ), Evaluation Appraisal ( ), 
Examination Test ( ), Harassment - Non-Sexual (X), Harassment - Sexual ( ), Medical 
Examination ( ), Pay Including Overtime ( ), Promotion ( ), Non-Selection ( ), Reassignment - 
Denied ( ), Reassignment - Directed ( ), Reasonable Accommodation ( ), Reinstatement ( ), 
Retiiemait ( ), Termination ( ), Temis/Conditions of Employment ( ), Time and Attendance ( ),- 
Training ( ), Other (X): Under threat of disciplinary action, AP subjected to an investigative 
interview regarding her conduct 

REMEDY REQUESTED: 

1 . Expunge the two allegedly illegal investigative interviews conducted on October 2003 and 
April 21, 2004 by Douglas Fahey (Contractor) and expunge all other records, 
memorandums and statements from personnel files relating to these investigations; 

2. Remove Douglas Fahey as an FDIC Securiguard contact; 

3. Rewrite policy and guidelines for management response team in handling work-related 
incidents; 

4. Appoint oversight board (Ombudsman) office or ODEO to oversee matters before 
employees are subjected to illegal unwarranted investigations requested by angry 
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employees, biased managers, contractors and the use of these investigations as apeisonaJ 
method to retaliate against employees; 

5. Re&ain from sending or referring employees to security who reportedly "feel threaten" 
when the threat is not a "direct tiireat" of bodily haim; 

6. Remove (discharge) hitem employee who admitted to "lying" on tape; and 

7. Award compensatory damages (for humiliation, emotional pain, mental anguish, loss of 
enjoyment of hfe, embarrassment at woric, oveiheaiing gossip of co-workers, defamation of 
character, willfiil libel, violation of civil rights, and aggravation of pre-existing medical 
condition) and punitive damages in the amount of $10,000,000.' 

H. SUMMARY OF COUNSELOR'S mQUIRY: 

(1) Aggrieved Person : 

a. Harassment^ 

Yolanda C. Gibson-Michaels, the Aggrieved Person ("AP") alleges 
discrimination based on race (Afifican-American), sex (female), age (date of 
birth April 1, 1959) and reprisal (prior EEC activity) when she suffered 
harassment that created a hostile work environment based on the following 
incidents: 

Incident 1 

AP states that on April 1 9, 2004, she was informed, via 
electronic message from Doug Fahey ("Fahey"), Contract Investigator, 
Division of Administration, and on April 21, 2004, by memorandum 
fiom James T. Lantelme ("Lantelme'% Assistant General Counsel, 
Legal Division, tbat Fahey needed to interview AP regarding AP's 
allegedly intimidating and threatening conduct towards a subordinate, 
Jenekia Johnson ("Johnson"), Student Intern, Legal Division. 

According to AP, Johnson told AP about a theft of $120 from 
her work station and her belief that co-worker Kristian Beard 
("Beard"), Writer hitem, Legal Division, took the money. Similarly, 



AP was informed thai punitive damages are not available to federal employees and that the cap on c( 
is 5300,000. 

AP states that on April 15, 2004, Jenekia Johnson ("Johnson") engaged AP in a conversation while wired with a tape 
recorder, which was allegedly approved by James Lantelme, Assistant General Counsel, Legal Division and Douglas 
Fahey, Contract Investigator, Division of Administration. AP believes this action was an attenq)t to aitrap her because of 
Johnson's allegation of feeling threatened by AP. AP states that she filed a ^evance with the National Treasury Enqdoyee 
Union, on June 3, 2004, regarding the alleged use of a concealed tape recorder. 
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Beard had mforined AP of a $300 theft &om her work station, and her 
suspicion that Johnson was the thief. AP states ^t on April 14 and 15, 
2004, she met wifli both Johnson and Beard in an effort to advise them 
how to resolve the conflict. During these meetings, AP explains that 
she referred to Biblical parables and proverbs in an effort to emphasize 
the need to be truthful and h 



Following AP's meetings with Johnson and Beard, AP states 
&at Johnson met with investigator Fahey regarding the theft. During 
Johnson's interview with Fahey, she also discussed her meeting with 
AP, and AP's references to Biblical parables and proverbs. Fahey 
asked Johnson how she felt when AP was speaking, and Johnson told 
Fahey that she feh flireaten. As a result, Lantelme ordered an 
investigation of AP's conduct 

AP states drat she provided statements to Fahey regarding tiie 
conversation she had with both Johnson and Beard, In addition, AP 
informed Fahey that Johnson might have felt threaten because AP told 
Johnson that she was aware that Johnson had taken 4 or 5 dajra of 
mireported leave. AP further states that on April 21, 2004, Johnson 
infonned Fahey she no longer felt threaten because AP reassured her 
that everydimg would he okay if she simply told the truth regarding her 
leave and die mcident between Beard and herself. Nevertheless, Fahey 
continued the investigation of AP's conduct. 

AP believes that both Lantelme and Fahey ignored AP's 
explanation of what had occurred; she also notes that Johnson never 
requested an investigation of AP's conduct. AP further believes that 
Lantelme and Fahey decided to go forward with the investigation 
because of AP's race (African-American), sex (female), age (over 40 
years of age) and prior EEO activity. 

Incident 2 

AP states that on April 28, 2004, she was forced to attend an 
investigative meeting with Fahey and was detained for more than five 
(5) hoiirs against her will. 

AP states that during this invratigative meeting she was forced 
to answer open-ended questions and threaten with disciplinary actions 
by Lantelme, if she did not participate. AP states ttiat during the 
mvestigative meeting she requested an attorney twice, which she was 
denied. AP explams that when she was denied an attorney, her NTEU 
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National Representative intem^ted Fabey and stated that, "It's her ' 
right to request an attorney under the s"* Amendment." AP states that 
then Fahey contacted Lantelme, who in turn contacted James Lawrence 
('Xawrence"), Senior Counsel, Legal Division. According to AP, the 
NTEU Representative asked Lantehne and Lawrence to guarantee that 
ttie investigation would not lead to any type of criminal charges against 
AP, hut they refused to provide such a guarantee; yet, AP was not 
afforded the right to take the 5^ when answering investigative 
questions. 

AP states that because of this investigation, co-workers talk about 
her as if she is a threat or threatening person; she is shunned, 
blackballed, and given the cold shoulder by co-workers; she is called a 
trouble maker; and she feels humiliated and embarrassed. AP believes 
tiiat this investigation constitutes a felse arrest and defamation of 
character. AP furtiier believes that this investigation of her was 
conducted because of AP's race (African-American, sex (female), age 
(over 40 years of age) and prior EEO activity. 

Incident 3 

AP states that she was subjected to a prior investigation on 
August 12, 2003, when Terry Hopkins ("Hopkins") (Caucasian) 
informed Lantelme of an incident where she felt threatened by AP 
because AP's eyes were stoetched wide open and she had a blank look. 

According to AP, on August 12, 2003, she submitted to Hopkins 
an approved leave slip, dated July 30, 2003, which vras signed by AP's 
immediate supervisor, Carl A. Polvinale, Senior Counsel, Legal 
Division; Hopkins, however, questioned whether AP's inunediate 
supervisor had actually signed the leave slip. AP indicates diat she 
answered Hopkins by stating, '*Don't ask me any more stupid 
questions," and Hopkins replied that she had the right to question time 
submitted. AP recalls that she then reminded Hopkins about Hopkins' 
illegal use of government time when Hopkins adopted a pet bhd and 
had a three hour Bird Baby Shower during official time. As a 
consequence of AP's exchange with Hopkins, AP claims that Lantelme 
referred AP to Fahey for a "Weingarten" investigation. 

AP states that when she told Lantelme that Hopkins had a 
history of yelling, screaming, and acting mereurial towards other 
employees, Lantelme ignored AP's comments. AP believes that 
Lantelme elected not to investigate Hopkins because she is a Caucasian 
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female, but did elect to investigate AP because she is an African- 
Americam and had engaged in prior protected EEO activity. 



AP states that despite the threatening behavior by Frank Nigra 
("Nigra") (Caucasian male), directed toward AP and others, no action 
was taken against Nigra. 

AP states diat Frank Nigro ("Nigro") (Caucasian male) had been 
disruptive in the legal services unit, Legal Division, for a period of 
eight (8) or more. His conduct included unpredictable explosive 
episodes; threats to his former supervisor, Alva Vaden; threats to co- 
workers within the Legal Division; and threatening behavior in the 
presence of AP and co-workers. AP states that Alva Vaden ("Vaden") 
(African-American), the former manager, informed AP about an 
incident she bad with Nigro when he jumped on her desk, yelled, 
screamed, and began to hit each African-American picture that she had 
displayed on her office wall. Because of Nigro ttireatening behavior, 
AP states that in September 2002, she provided a statement concemmg 
his behavior to the Supervisory Administrative Officer, Penny G. Elgas 
("Elgas") and manager of the "Management Response Team." AP 
states that Elgas told her that he had spoken to William Kementz, 
Chief, Security, FDIC, regarding Nigro, and Kememtz stated that Nigro 
was not a threat. AP states that a year later Elgas told Vaden, who 
informed AP, "I should have done something regarding Frank; because 
had he harmed Yolanda (AP), I could have been held liable." AP 
believes the situation with Nigro is another illustration of how 
Caucasians, especially Caucasian males, are treated more leniently than 
African-Americans females. 

Incident 5 - Denial of Assistance in Moving, Packing and Unpacking 
Files 

AP fiirther claims that on numerous occasions (last request date May 7, 
2004, via electronic message) Lantelme denied AP assistance in lifting, 
moving, packing and unpacking over 3,000 files. 

AP explains that since the beginning of the Legal Services Unit file 
project, in January 2004, she has had to push heavy carts and get on her 
hands and knees to stack, unpack, and move over 3,000 files, without the 
assistance of interns or others. AP believes that Lantelme would never have 
subjected Caucasian female co-woikers to this form of treatment. AP states 
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that, in the past, Lantelme has expeditiously approved and requested movers, 
interns, or the records management group to facilitate any type of hfting, 
moving, or segregation of files and packing of files to assist Caucasian 
female employees in his group. 

(2) Involved Managerfsl Response : Mediation elected-N/A. 

James L. Lantelme, Assistant General Connsel, Legal Division, 550 17* Street, NW, 
Room H-3123, Washington, DC 20429-0002. Telephone number (202) 736-0204. 

Douglas Fahey, Contract Investigator (Securiguard Company), Federal Deposit 
Insurance Corporation, 550 17*" Street, Room F-1C-27C, Washington, DC 20429- 
0002. Telephone number (202) 898-3584. 

(3) Documents Reviewed fif anv): 

I. SUMMARY OF INFORMAL RESOLUTION ATTEMPT: 

Settlement; Yes ( ) Date: (insert date) No (X) 

Through: Counseling , Mediation X 

Withdrawal: Yes() Date: (insert date) No (X) 



. (202)416-2594 

William E. Howard Telephone Number 

ODEO. Room 801-1240. 801 l/* Street. NW. Washington. DC 20434 
Wori:Address 



EEC Counselor's Signature 
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i<'ederal Deposit Insurance Corporation 

FORMAL COMPLAINT OF DISCRIMATION 

Agency Docket Number FDICEO-040039 



lr\i&4<^'P 



-)te: This rorm is to be used if you believe you have been discriminated against because or race, color, national origin, sex, age, 
..ental disability, physical disability, religion, reprisal, sexual orientation, parental status, or genetic Information. Read carefully 
the instructions of pa^e 3 of this form prior to completion. 



Name of Complainant (Last, Fim, MI) 
Gibson-Michaels, Yolanda C. 



Position (Job Tide/ Pay Man/ Series/ Grade) 

Information Specialist, CG-11 



Individual^JS Class d 

(Check Vfpe of complaint) 



Home Address (Number Street, City, Slate, Zip Code) 

2210 Anvil Lane 

Temple Hills, Maryland 20748 



Home Phone (Area anle./Vumber):30l- 630-50 62 



Work Phone (Ana Code-mmber): 



202-736-02Q4 



Fai Number (Area Ct^de'yumber):2Q2~7 36-0^20 



E-mail Address: 



'"yginichaels@f die . gov 



Organization Location/ Work Address 

(Division/ Office A Nujiiber Street, Room No., City, State, Zip Code) 
Federal Deposit Insurance Corporation (FDIC) 
1717 H Street, N.W. Room H-3081 
Washington, D.C. 20429 



Name & Address of Office you believe discriminated against 

you (Division/ Office & Number Street, R/hmi No., City, State, Zip Code) 
James L. Lantelme, Assistant Director (FDIC) 
1717 H Street, NW-r,H-3123C202)736-0120 
Washington, D.C. 20429 C^» A+Miscf^S^^^'S^ 



Attorney: QYES Q NO (OtedcapprppriateboxifappUcM^ 



Complainant's Represent ative (If applicable) 



Representative's Name: 



Name of Firm (If applicable): 



Address (Number Street, City,S 



Designation of Representative Form Completed and Attached 

n YES n NO 



Phone (Area Code-Number): 



Fax Number (Area Code-Number): 



;is(es) of Allegation(s) ("X" appropriate baiL(es) and specify) 



jH GENETIC INFORMATION 

(Specify) 

Female 



"BZYBIS/^L for participating 

in any stage of ant 



RACE (Spedjyi 
BtarV "FpTnalp 



] COLOR (Specify) 
Afro-Americi 



n NATION ORlGINrJ>«(ft» 



n Sex (Spedfy) 



D DISABILITY (Specify) 



Q RELIGION (Specify) 



D SEXUAL ORIENTATION 



□ PARENTAL STATUS 

(Specify) 



[^ AGE (Specify date of birth) 

DOB: 

4/1/1959 



made unlawful by such 

(Specify the protected activity end 

'''^J'Unfair Labor Prac 



Claim(s) being complained of (ChecA appropriate bax(e5) and specify the date(s) the alleged discriminatory ctaiM(s) occurred.) 



Claim(s) 



Clairo(s) 



D Appointment/Hire 



5^ 



3 Harassment, non-sexual 



□Reprimapd 



D Retirement 



AssignmentfDnfy 



J Harassment, sexual 



D Overtime 



D Promotion 



D Suspension 



I I Demotion 



n Disciphnary Action 



ip^ 



D Termination 



D Evaluation/Appraisal 



GLReassignmen t/Tr ansfcr 



Q Rednction-In-Force 



Q Time and Attendance 



D Training; 



n Expiration of Appointment 



53 Working Conditions 



Expiration of Appomtment | [ U Remstatement [ | qQ Working Conditions | 

pther (Specify): '^^^M. J 'Vn-<^f<^ TtfeftW»^ frjs-tx^jLft'^H^ fetei-ufaj -rtrtfe cn^ ii^lsUM^ 



^ 



Couriir HJYES S NO 



Have you raised this claim{s) in another forum (x/a grievance or mith tlje] 
If Yes, specify the forum and give the date(s) filed: Co^SP^ 



Have all alleged discriminatory matters in this ymplajnt been dis'Cfissed with a FDIC EEO Counselor? 



I Dale you received the Notice of Right to File a Formal Complaint: 



^YES DNO 



Name of EEO Counselor: 



Wliat corrective action are you seeking? 
fl) Jim Lantelme relinqish his positloi 
Restablish, (3) $300,000.00 < 



(Retire/Removed) , (2) Management Response Team (MRI) 
compensatory, punitive relief for maltreatment, pain 




f . chfir;=irrF | r, libel, v i o l at i ons o f i 



i n s t i tut i.o p al riglf 



ffi::— 



e 3 for Instmctions tn Conqileting Form and Privacy Act 
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H-ederal Deposit Insurance Corporation 
FOI^AL COMPLAINT OF DISCRIMATION 
AgelKyDocket Number FDICEO-lInsert Numberl 



physical di.=.bUUy, reUgion, repns.l, ^'^"'l'j;i''^';^''j^______ . tExplam what hapi 



, [Explaiu what happenedl 



Qfe /H^^'^^^ 



(Provide 



„.„,. or involved ma.a,emeat ofnda.(s) and or wiL«es.e.! 



..ilain why you believe the action 
l/or any other rcason(s)l 



V..S discrin-inatory, e.g. discriminatory statement., 



others who were treated more favorably. 



^(^ 



e< 



hr^h^dj 




FDIC 2710/01 (Rs 



/<i^p Paee 3 for Instructions 

Reviewed 03/2004) 1^^'= "^"^"^ 



Form and I*rivacy Acl 



SUitement) Page 2 of 3 
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PoridrJil Deoosit Insurance CorDoration . r. ^ , 

■ gg glSSlN Fairfax Drive, ArlinB.on.VA 2222^3500 Office of Diversity and Ecorcr^cOpporiunay 

mrSTHNATION OFREPttF-SENTATIVE^ 

Agency Docket Number FDICEO-040039 

I Yolrmda C. Gibson-Michaels, hereby designate the indrndual listed below to serve as my represen^trve in all matter, 
pertaining to my discrimination claim against the Federal Deposit Insurance Corporation. 



Name of Representative: 
Address: 

Telephone Number: 
Facsimile Number: 
E-Mail Address: 



b-Mail Address: ^ ^ 

I understand that the authority and responsibility granted to the above person by this designation may be terminated by 
L" r n?l. If this shonld occur I will notify, in writing, the EEO Counselor, as indicated below. 



me at any time. If tliis should occur I will notify 



F.FO Counselor 

FEDERAL DEPOSIT INSURANCE CORPORATION 

OFFICE OF DIVERSITY AND ECONOMIC OPPORTUNITY 

ATTN: WILLIAM E. HOWARD, EEO COUNSELOR 

ROOM 801-1204 

3501 N.FAIRFAX DRIVE 

ARLINGTON, VA 22226-3500 

Facsimile Number; (202) 416-2520 



Corporation, I must personnlly sign any withtirawal notice or sotllemont .greenKnl. 



Yom'nda C. Gibson-Michaels 

Please sign, date and return a copy of this form via facsin.le, fax number: (202) 416-2486. Mail or hand-dcHver the 

original form to: 

FEDERAL DEPOSIT INSURANCE CORPORATION 

OFFICE OF DIVERSITY AND ECONOMIC OPPORTUNITY 

ATTN: WILLIAM E. HOWARD, EEO COUNSELOR 

ROOM 801-1204 

3501 N.FAIRFAX DRIVE 

ARLINGTON, VA 22226-3500 



Reviewed 03/2004 
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FDIi 



Federal Deoosit Insurance Corporation 

3501 'n. Fairfax Drive (Room 801-1231), Arlington, VA 22226-3500 Office ol Diversily and Economk: Opportunily 



FORMAL DISCRIMINATION COMPLAINT^ 
Agency Docket Number FDICEO-040039 



FORMAL EEO Complaint: 

I believe that I have been discriminate against based on race (African-American), 
sex (female), tape recorded, deliberately subjected to intimidating 'weingarten' 
investigations, reprisal (prior EEO activity, when I suffered harassment that created a 
hostile work environment based on the following incidents: 



On April 1 9, 2004, 1 was informed, via electronic message from Douglas Fahey 
("Fahey"), Contract Investigator, Division of Administration, and again on April 2 1 , 
2004, by memorandum from James T. Lantelme ("Lantelme"), Assistant General 
Counsel, Legal Division, that Doug Fahey needed to interview me regarding an 
impromptu counseling session initiated by Jenekia Johnson ("Johnson"), student intern 
on April 14, 2004, and April 15, 2004, in which she ("Johnson") alleged that she felt 
"threaten" by a counseling session she (Johnson) initiated. The feeling of threat was 
initiated by James Lantelme, Assistant Director (See attached statement from 
Lantelme). 

Ms. Johnson and Ms. Beard informed me that Ms. Johnson contacted Doug 
Fahey, contracted investigator. Bodi employees ( African- American)(Female) stated that 
Doug Fahey was concerned that neither intern informed or consulted with their 
managers (Jim Lanteleme, Assistant Director and Carl Polvinale, Senior Cour^el) 
instead of reporting the incident to me. Both interns slated to Mr. Fahey that, "Jim 
Lantelme ("Caucasian") was prejudice, didn't speak to them, ignored them, and didn't 
care about their existence, and that they have always felt comfortable with Yolanda 
Gibson-Michaels or Carl Polvinale, Counsel regarding all work-related issues, concerns, 
problems, assignments, guidance, training or personnel issues" 

I was always called upon both Ms. Johnson and Ms. Beard to serve as a liaison 
on issues regarding their time, grades, metro card, school schedules, leave issues, and 
personal issues which is documented throughout my outstanding performance 



Revised OT/U/IOO-I 
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Agreement to Mediate ano extend Counseling 
Agency Docket Number FDICEO-040039 
■ Gibson-Michaels, YolandaC. 
My 12, 2004 

6^ 2004 a was on official leave during the occurrence of the alleged thelt) 

How viLesUntelme deliberately inteo..t.dti.e'eelm^ 
initiate ^ internal investigation with Doug Fahey (Contractor). 

James Lantelme, Assistant Director, Legal Services Unit. 

On April 15, 2004, Ms. Johnson approached me and stated that. "I wanted to 
, , ^ . I r FI^" However before I allowed Ms. Johnson to elaborate on her 

unconstitutional. 

The investigation was initiated by James Lantelme (disparate treatment 

(African-American), sex (female) and prior EEO activrly. 
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Agreement to Mediate ana extend Counseling 
Agency Docket Number FDICEO-040039 
■ Gibson-Michaels, Yolanda C. 
July 12, 2004 



On August 12, 2003, Lantelme told me that I was being investigated because 
Teiry Hopkins C'Hopkins") (Caucasian) had informed Lantelme of an incident where 
she felt threatened by me because my eyes were stretched wide opened and I had a 
blank look after she (Terry Hopkins) had insulted my integrity. 

On August 12, 2003, 1 gave Hopkins an approved leave slip, dated July 30, 
2003 which was signed by my immediate supervisor, Carl A. Polvinale, Senior 
Coui^l Legal Division; Hopkins, however, questioned whether my immediate ^ 
sunervisor had actually signed the leave slip. In response to Hopkins, I said, Don t ask 
me any stupid questions," and Hopkins replied that she had the right to question tmie 
submitted I then reminded Hopkins that she should have question the illegal use ot 
government time when Hopkins adopted a pet bird and had a three hour Bird Baby 
Shower during official time. As a consequence of my exchange with Hopkins, Lantelme 
referred me to Fahey for a "Weingarten" investigation. 

I told Lantelme diat Hopkins had a history of yelling, screaming, and acting 
mercurial towards other employees; Lantelme ignored my comments did not order an 
investigation of Hopkins' conduct because she is a Caucasian female; but, Lantelme did 
order m investigation of my conduct because I am an African- American and I engaged 
in prior protected EEO activity. 



Frank Nigro ("Nigro") (Caucasian male) had been disruptive in the legal 
services unit. Legal Division, for a period of more than 5 years._ His conduct mcluded 
unpredictable explosive episodes during or after staff meetings m the presence ot Bill 
Strieker (Caucasian male); supervisor, and co-workers, direct direats to bis former 
supervisor (decease), Alva Vaden; in which he literally jump on the top of her desk, 
banR on her office wall, and physically drew (balled up his fist) and fonvard punched 
framed pictures of African American art and said I 'hate these pictures, I m tired of 
seeing all these black faces; threats to co-workers within the Legal Division; episodes of 
throwing office supplies, knocking, banging, and physically kickmg office walls, 
computers, chairs. 

Nigro verbal threaten to Anthony Boanton with direct threat of physical 
violence and threatening beliavior, and daily use extremely loud vulgarity daily. Threat 
to former African American employee Ugo Ukandu (former employee) in which the 
emolovee was threaten with violence, cursed, and told to *Go Back to Afhca in the 
■ presence of witnesses both within the direct work area of the actual direat and oute.de 
the work area, episodes of unprovoked threats, psychotic behavior was exhibited in the 
presence of me, supervisors, managers, and co-workers. 
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Agreement to Mediate and extend Counseling 
Agency Docket Number FDICEO-040039 
■ Gibson-Michaels, Yolanda C. 
July 12, 2004 

Because of Frank Nigro's unpredictable, unprovoked violent andthieatening 
behavior and psychotic 'blood curling' rampages of destruction of US. Government 
o n equipme'n' doors, and furniture, m September 2002, 1 prov,ded a statement 
cone Jug his evidenced, documented, and volummous reports of his tl^^— « 
behavior to the Supervisory Administrative Officer and manager of the Management 
Response Team," Penny G. Elgas ("Elgas"). 

Ms Elgas told me that she that she had spoken to William Kementz. Chief, 
Security FDIC. regarding Frank Nigro's threats, behavior, statements from colleagues, 
™^ors and the recent altercation with current FDIC employee Anthony Boanton, 
aS fact' ^tlfelt threaten and requested tlmtPmnk was removed from outside his 
work iel First Ms. Eglas infonned me that, I converse with Frank every morning at 
^30am id S Frank l a nice, guy. Secondly, I contacted William (Bill) Kemntz, 
Director of FDICs Security and he said that Frank is not a threat. 

A year later Elgas confided to former employee (dece^ed) Alva Vaden via 
telephone between December 2003 and January 2004 that, "I should have done 
oSnng regarding Frank when Yolanda said that she was threaten by his violent 
eStS bSvior J,d explosive nature; because had he harmed Yolanda, could have 
Si heldlble " The foLr Alva Vaden personally informed me that Eglas made the 
c— Lngher(Eglas)interrogationcf^whetherMs.V^ 
employees to retrieve her lunch, car from FDICs garage, and for odier personal 
unrelated work issues. 

The situation witli Nigro is another illustration of how Caucasiaris especially 
Caucasian males, are treated more leniently than Afri-n:A™encari^^d have never 
been subjected to investigations, search & seizure violations of Miranda rights. 5 
Amendment, 1^' Amendment. 4<^ Amendment. M'^ Amendment, taped co-P-'^y 
agTstdghts as a 24 year, outstanding Federal employee, video, taped, nor monitored 
for having engaged in prior protected EEO activity. 



Yolanda C. Gibson-Michaels 
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Attachment to Agency Docket Number FDICEO-040039 

Gibson-Michaels, Yoranda 

M^m«» & AdfirA.;.; of Offic ^ V"" believe discriminated against you 

1) Jim Lantelme, Assistant Director, Legal Services Unit {LSU)i717 H 

street N W. H-3123- (202) 736-0120 
21 penny GBgas, Manager, 5S0 l?*" Street, N.W. (202) 898-6950 

3) Doug Fahey (Contractor) Securiguard 550 17*'' Street, N.W., (202) 

4) Wiuiam A. Kmetz, Assistant Director Security, 1776 F Street, N.W. 
(202) 898-6850 

(Jame. La.telme, Assistant Director, .ade . false ^^f ^"J^^. ^^^^^^^ 
14 200^, as he willfully asked a leading question of an intern 
in;olved in an alledge theft in which he stated: >'A bxt later I asked 
;^ Johnson did she "f^el threaten" by Yolanda, sha stated that she 
Sd rSer the initiation of this statement, Jim Lantehne contacted 
?D?Cs M ^" Response Tea. (MRT, and the ^--^^^f ^-^^^J^/^P l' 
(Doug Fahey). i=-^a^d ^nd Fal^e state^.^nt3 v:.olatxon of Seotaon 1001. 

TITLE la— CRIMES AND CRIMINAL PROCEDURE 

PART I — CRIMES 
CHAPTER ^7— FRAUD AND FALSE STATEMENTS 
Sec. 1001. Statements or entries generally 

(11 falsifies, conceals, or covers up by any trick, scheme, or 
''^'(2,\aSranyfSrially false, fictitious, or fraudulent 
statement or representation; or 
{James Lantelme, Assistant Director Legal Services "nit °oag 
Fahev Contractor, Jenekia Johnson, (Intern), et. al. agreed to 
Interception my ^ral coM«unication on April 15, 2004. Doug Fahey 
interception my^^ sg^uriguard and Jenekia Johnson (Intern) met each as 



f Con tractor) wicn :5tJi;Lij.4-yucij.u u».^ 

' . , ' „ nn^n 15 2004, in which both discussed plans of 

a^p^: ; reh:^riedi;ripts: describe recording device, position of 

recorder Ind later Johnson met Fahey and he confiscated tape. 
rllZtl'Jla.i. n '^^ ^^-1^t:s- Violation of Section 2.1. (See attached 
Do cimen ta ti on ) 

(James Lantelme, Assistant Director, Legal Services ""i^ Joug 
Fahev Contractor, Jenekia Johnson, (Intern), et . al. agreed to 
f:S;^nMon mv Ul cocumunication on April 15, 200^. _ Doug Fahey 



ntprceotion my oral communicatioji uu «t-i.j.-L ^^, ---.. ---^ .---_. 
;r^ntr!ctor? with securiguard and Jenekia Johnson [Intern) met each ._ 
.i i-^A r,n Anril 15 2004, in which both discussed plans of 

documented, °^ ^P^J^J;,- describe recording device, position of 

recorder IndlaSrJohnsoS m;t Fahey and he confiscated tape. Wlre^ 
Electronic C»mMt.ni cations Intercpetion of Oral Communication. - 
Violation of Section 119- 
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TITLE IB-CRIMES AND CRIMINAL PROCEDURE 

PART I— CRIMES 
CHAPTER 13— CIVIL RIGHTS 
Sec. 246. Deprivation of relief benefits 

^i„ nr Indirectly deprives, attempts to deprive, or 

....=;to^^^^^^^^^^ 

3eVlelfg?:r;r;.SonaroS.in,^hall .e fined under this title, or 
imprisoned not more than one year, or both. 

TITLE 18-CRIMES AND CRIMINAL PROCEDURE 

PART I— CRIMES 
CHAPTER 13— CIVIL RIGHTS 
Sec. 242. Deprivation of rights under color of law 

TITLE 18-CRIMES AND CRIMINAL PROCEDURE 

PART I— CRIMES 
CHAPTER 13— CIVIL RIGHTS 
Sec. 245. Federally protected activities 

TITLE 18-CRIMES AND CRIMINAL PROCEDURE 

PART I— CRIMES 
CHAPTER 13— CIVIL RIGHTS 



(2) inti 



ntionally obstructs, by force or threat of ^'^J^^' l^J 
o^r.nn in the enjoyment of that person's free exercise of religious 
person ^" ^he en^oy^ amendment to the Constrtutron, to 

. .nn's of privSe c tizena motivated by race, color, or ethn.crty 
make actions ^^ P^^''^^^ ability of citizens to hold or use religious 
^^Ser^rSh^urfeafSfltteci;, violations of Federal criminal law. ■ ■ 
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pPMFnTFS SEEKING: 

11 Expunged both illegal investigative interviews conducted on October, 2003 
and April 21, 2004 by Doug Fahey (Contractor). Expunge all records, 
memorandums, statements. f ,3t .„„„^nnan^ 

2) Remove Doug Fahey from Securiguard contract violations of 1 Amendment, 
4* Amendment (Search&Seizure), 5"^ Amendment (Self 
Incrimination/Miranda Rights), Violation of Federal Trade Commission Act 
contractors are prohibited to conduct investigative interviews as Fahey is 
considered a consumer reporting agency. 

3) Remove Jim Lantelme, Assistant Director for willful "Lie , Initiation of 
investigation. Willful lie to Manager (Erica Bovenzi) and be to Management 
Resoonse Team regarding intern "feeling threaten" 

4) Rewrite policy and guidelines for management response team handling work- 
related incidence 

5) Appoint oversight board (Ombudsman) office or EEO office to oversee 
matters before employees are subjected to illegal unwarranted 
investigations requested by angry employees, bias managers, contractors 
and used as a personal method to retaliate against employees 

6) Refrain from sending or referring employees to security whom reportedly 
"Feel Threaten" feelings of threat is not a "Direct Threat" of bodiiy harm 
which is orally communicated to an employee. 

71 Intern employee is removed (discharged) for admission of having Lied on 
^ taprEn^rapment, Pretext, Illegal Interception of oral communication without 
authorization 18 U.S.C, Section 119, prohibited to disclosed, identity theft 
(Biometrics voice on tape). Nepotism (Niece of JoAnn Williams, (Jtm 
Lantelme's Secretary). 

7) compensatory damages (for humiliation, emotional pain, nnental anguish, 
and loss of enjoyment of life, embarrassment at w^ork. overheanng gossip 
of co-workers defamation of character, willful libel and tutorious plot, 
violation of civil rights, aggravation of pre-existing medical ^""ditio") in the 
amount nf S6QQ.000.00 . Punitive damages in the amount of $5QQ , 0Q0.UU 

Uability for Complainant's mental distress 

in Mover v. Yellow -Freight System, Inc., 89-STA-7 (Sec'y Aug 21, 1995) the 
Respondent relied on Bossalina v. Lever Brothers, 47 Fair Empl. Prac. Cases (SNA) 
1?64 1167-68 (D. Md. 1986), to argue that it could not be held accountable for the 
Complainant's mental distress and that the Complainant must be responsible for his 
Orwell being. The Secretary rejected the reliance on Bossalma. noting tha it was 
an Age Discrimination in Employment Act case. Rather, an ^^P'^/J^" ^°'^^^f,f " 
employee protection provision of the STAA and in so doing caused the employee to 
eXence mental and emotional distress may be held liable for compensatory 
damages. Slip op. at 23-24 n. 16. 

An employer whose discriminatory conduct aggravates an employee's pre-existing 
condition is liable for the effects of its illegal action on the employee. Slip op. at 26- 
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FILE NUMBER, rVASHINGTON 



Incident Number: 0-000000018*5 



(CONSPIRACY) Discussion BETWEEN DODG 1-AHK^ AMD - JEKEICIA J 



Ugain contacted JOHNSON and airbed to meet her in the lobby Of I7I7 H St NW at 
2: 0^.onl5ApriI2004. Weinetatthatthneandtheainovedtovaa^tEDICoffi^ 
4fiIstfloonIpIacedaSony cassette rax)rderwiUa90mmnt« tape (45+ nmutes per side^^^ 
herpurse I-ttachedanozoiiidii:e^or^powcrcondeaserimcn.pho-ne^ 
positioned die microphone so that it extended sHghtly, but imobfnisively &om her piirse I 
sug^ted the way in which she could begin a conversation with GIBSON-MICHAELS might be 
to teUhashe had been thmKng about what she toHh^the day before. JOHNSON then 
T^^.To^ T "^T^ downstairs to meet me in the lobby, she waited past GIBSON- 
MCM^S' cube, and GffiSON-MICHAm^poJ^dherheadoutand asked her if she^L 
thou^taboutwfaattheytofedaboutJga^SONjD^^ 
-^-she-was^tymgnotT ptSmJcaSoutit Xaen dIowsdJi3HNSQN -te^nnfc^t^f«Hii^^^ R^ 

^i-a-C9nveisati6mvrtb~ 



c^ ■ 1 J -J? i_ 1 J r ° '"-as--'^<JiLi, jyjoi^oi^ri came up wim Her own id{ 

^e astedrfshec^uldjnst go to her and teil her that die feit throned byher die day before 
^esaxd that was how she zeaJIyfeltlagreed that expressing her tme feelings woJ^ 
be the easiest way for her to succeed m begmning a dialogue. I turned the recorder to fee 
record positron and i^orded a brief infrtxinctioii, sayiQg the date (April J 
lliZOHrs, and that It was the begmnmg of the tape. At that time, JOHNSON left the room 
eniDute to the 3rd floor of the building to locate GIBSON-MrCHAELS. The tape STibseauentlv 
l^^^^^^PP'^^'^'^^y^^^^^^^^^yi^S^room, JOHNSON located GIBSON- 
MTCHAELS and began a conversaUon with her.' lie tape continued to run and record then: 
. - conversation for approxunately the next 37 mimites. I located JOHNSON at I3:20HrB^ on the 
airftloor and acoom^edher back to the Irtfloorwiiererthen revered d^^ 
fium her purse. JOHNSON reported ttiat the tape ended before ^etcouYssationdid^ She - - 
__ _ r^orted_aamai£jsndi)£the-conversatioi^ff-japeJ G iiJb'ON-MrCHAEr^ ir.»xpri j. 

JOHNSON iftfaere were any withesses-to the conversation they just had and she stated no. 

Onl5April2004, at 13:44Hrs., GIBSON-MICHAELS sent JOHNSON andBEARD an e-mail 
with a subject; LIE DETECTOR TEST. The e^nail read; ^^ 

"IhisisasuggestiontogettotbetinthxegardmgyDursifuatioa Lie Detector test are 100 
percent accurate You both might want to consider taldngahedetector test; or volunteer ^^^ 
both of you are 100% certam that it wasat you. Also, taking a lie detector to determide that it 
^ someone else other than yourselves will give both of you a chance to resmne your good 
fneudship. Or the investigatbr might request that you are both tested regardrng the fects 
sunoimding your situation. The test only cost sometimes between ^0.00 or $40 00 dollars 
mCmightbeaWetoadministerthetBstiee. Smce there is a possibility that there 
could have been someone other than yourselves; then you both should take the test foeethferor 

r/^?r^'^f^^"'^*'^?t'^^™---'^*^^^°"^^'tbeaproblem^ithtakm^ 
, a UE detector test to save your feeudship. (SMILE). . . " (emd of e-mail) 

On IS April 20H at 14:llEfcs.. GIBSON-MICHAELS sent JOHNSON an internet link 

JOHNSON forwarded tiiat message to me on 19 April, staling that she wasnt able to review the ' 
Muk due to a VITUS warning. rittr mc 

Onl6ApriI2004,atlO:20Hrs-,I]eftavoioemessagefbrJOHNSONtocaIIme AtI4-20His I ' 
had a tBiephone conversation with her. I asked her to reflect on the convenjation she had witii '' 

JUHNSON stated she wooldnt be as comfortable with GIBSON-MICHAELS fiom now on and 
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:raLE NUMBER; iVASHINGTON 



Incident Number: 0-000000018^ 



I would not do anything. She said that hnekia. should confess tn irilrina ]rH<rf,-.„> 
wou^dfeel betferif she confessed and then said thattf 

_ r told Vr that she did the right thing by coming to me, I told her to write down 
eveo^gtfa.tshetoIdme;whathq,pcned,whosaidwhata.dwhen. Itold^Sthe 

myestigafornght away and teUhimalJ that she toldme. Itold her thatYoIant^Wnr^^ 
hnproper. (LAHIELME INITIATED "FEELINGS OF TimEAT^r ■^"^^^°°™*°^^^r-« 

.^|i^k|rlcalled 

led.tfiatshedid. li^\^\irye^Uil^,:&^a,jLJLV=^ 



-cqnfirin^ti 



.IcM mad=jmy decisions aboffl Yol^te =rfi.rcon«:,4ioateIIi^ 



OTr^CMMKiN'i'AJ: 

.Knjan,lc^e for yon hfcemy child. Nerf she statedlamnottatiag side butZ^^^^ 
Kiggnwoi3anghei^AferthatshestartstoteUmetie.taiyonbe?n^ 

^^ra.^4IB^S-'^^Sltpp|Monevb6c^^^eth^^^^^ 
■M^Slf fe^^°^:f ^rJ^^'* ^ 6op;t|.e case, ^r^Si-^^^^dme t^S^^^^l^^ 



&teippeii:ti: 



lontgodwilipmiishiiie.'So sheteilsme^to"^-' ' - 



i^p^tflfiSife'^fPI^I^enshe^sai^Tfliitrn' 
#'fi3!^.*S my desEahd think' about it,' 



_ '^°^f'<^^f'acfcail2:25pni on 4/14/04 to come over to her deslc then she sav and 

gi^^ example of Knstian moving slow t^use of her pregnbcy and bei^Sle fo^^L 

oabmet,onrpar.esweindnetoherbeUy.Uen^ei^pSyS^ 
donertshemovestosIow,andyoutowe.thaonlyonewfaonewwhLth7E^^i^^^ 
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' Federal Deoosrt Insurance Corooratlon 

3501 N. Fairfw Drive {Room B01 -1 231), Artingtan. VA 22226-3500 OfTce of Kversity and Economic Opportunity 



FORMAL PISCRIMD^AITON COMPLAINT^ 

Agency Docket Number FDICEO-040039 



FORMAL EEO Complaint: 

I believe that I have been discnminate against based on race (Afiican-American), 
sex (female), t^e recorded, deliberately subjected to intimidating 'weingarten' 
investigations, reprisal (prior EEO activity, when I suffered harassment that created a 
hostile work environment based on the following incidents: 

Incident 1 



On April 19, 2004, 1 was informed, via electronic message torn Douglas Fahey 
CTahey"), Contract Investigator, Division of Administration, and again on April 21, 
2004, by memoiandmn from James T, Lantelme ("Lantelme"), Assistant General 
Counsel, Legal Division, that Doug Fahey needed to interview me regarding an 
impromptu counseling session initiated by Jenekia Johnson ("Johnson"), student intern 
on April 14, 2004, and April 15, 2004, in which she ("Johnson") alie^ that she felt 
"threaten" by a counseling session she (JohnscHi) initiated. The feeling of threat was 
initiated by James Lantelme, Assistant Director (See attached statement from 
Lantelme). 

Ms. Johnson and Ms. Beard informed me that Ms, Johnson contacted Doug 
Fahey, contracted investigator. Both employees (Aftican-American)(Fema]6) stated that 
Doug Fahey was concerned that neither intern informed or consulted wifli their 
managers (Jim Lanteleme, Assistant Director and Carl Folvinale, Senior Counsel) 
instead of reporting the incident to me. Both interns stated to Mr. Fahey that, "Jim 
Lantelme ("Caucasian") was prejudice, didn't speak to them, ignored them, and didn't 
care about their existence, and that they have always felt comfortable with Yolanda 
Gibson-Michaels or Carl Polvinale, Counsel regarding all work-related issues, concerns, 
problems, assignments, guidance, training or personnel issues" 

I was always called upon both Ms. Johnson and Ms. Beard to serve as a liaison 
on issues regarding their time, grades, metro card, school schedules, leave issues, and 
personal issues which is documented throughout my outstandmg performance 
appraisals. 



Revised 07/12/2004 
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Agreement to Mediate anc -tend Counseling / 

Agency Docket Number Pi^.CEO-040039 

• Gibson-Michaels, Yolanda C, 

July 12, 2004 

Ms. Johnson informed me that she had contacted Doug Fahey, investigator 
("Contractor") employed with Securiguard. Later, Ms. Beard CBeard") student intern 
approached me with her version of the events which occurred during the week of April 
6 , 2004, (I was on offidal leave during the occurrence of the alleged theft). 
However, jfames Lantehne deliberately interjected the 'feelings of threat* in order to 
mitiate an internal investigation widi Doug Fahey (Contractor). 

On April 14 and 15, 2004,1 was approached by Ms. Johnson and Ms. Beard 
regarding their situation which I have done so in the j>ast in effort to advise them about 
how to best resolve a conflict During pur discussion, I interjected referBuces to the 
Bible, parables, cliches, and old wife tales in effort to emphasize the need to be truthful 
and honest. I informed Ms. Johnson that I was aware that on 4 or 5 days that she didn't 
report to work or call into the office regarding her whraeabofuts; and needed to account 
for her time and informed management. I indicated to Ms. Johnson that not reporting to 
work is considered, "AWOL" I also informed Ms. Johnson that workmg for her Aunt 
JoAnn Williams is 'nepotism' which is illegal. JoAnn Williams is the secretary of 
James Lantelme, Assistant Director, Legal Services Unit 

On April 15, 2004, Ms. Johnson approached me and stated tirnt, "I wanted to 
tell you that, I LIED". However, before I allowed Ms. Johnson to elaborate on her 
willful deceitfidness, I said don't wony, C5od will forgive you. On April 19* 2004, 1 
received an e-mail from Fahey regarding Ms. Johnson's 'feelings of threat' which was a 
fabrication (conspiracy) as documented within Doug Fahey's own statement (see 
attached) in which he (Doug Fahey and Jenekia Johnson) rehearsed and planned how to 
entrap me on April 15, 2004 which is 'aidmg and abettmg' (search and seizure) 
violations of my civil liberties. Furthermore, based on Doug Fahey's comment and 
unsolicited request to investigate me, constitutes a breach of contract, ethics, and 
neutrality as he is oidy empowered to gather facts, information, statements as it relates 
to the (who, what, when, were, and how) during the conduction of an investigation. 
Comments and assertions of one's personal opiaions is bias, prejudice, and 
unconstitutional. 

The investigation was initiated by James Lantelme (disparate treatment, 
' harassment, racial, malicious, and deliberate violation of my civil, constitutional, and 
equal employment rights afforded under the constitution. Doug Fahey (white male) and 
Lantehne (white male) decided to go forward with the investigation because of my race 
(African-American), sex (female) and prior EEC activity. 
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Agreement to Mediate anf Ttend Comiseling r 

Agency Docket Number Fi,.CEO-040039 ^ 

Gibson-Michaels, Yolanda C. 
July 12, 2004 



On August 12, 2003, Lantelme told me that I was being investigated because 
Teny Hopkins ("Hopkins'') (Caucasian) had infoimed Lantelme of an incident wiiere 
she felt threatened by me because my eyes were stretched wide opened and I had a 
blank look after she (Teny Hopkins) had insulted my integrity. 

On August 12, 2003, 1 gave Hopkins an approved leave slip, dated July 30, 
2003, which was si^ed by my immediate supervisor, Carl A. Polvinale, Senior 
Counsel, Legal Division; Hopkins, however, questioned whetiier my immediate 
supervisor had actually signed the leave slip. In response to Hopkins, I said, "Dtm't ask 
me any stupid questions," and Hopkins replied that she had the right to question time 
submitted, I then reminded Hopkins tiiat she should have question the illegal use of 
government time when Hopkins adopted a pet bird and had a three hour Bird Baby 
Shower during official time. As a consequence of my exchange with Hopkins, Lantelme 
referred me to Fahey for a "Weingarten" investigation. 

I told Lantehne that Hopkins had a history of yelling, screaming, and actmg 
mercurial towards other employees; Lantelme ignored my comments did not order an 
investigation of Hopkins' conduct because she is a Caucasian female; but, Lantehne did 
order an investigation of my conduct because I am an Afiican-American and I engaged 
m prior protected EEO activity. 



Frank Nigro ('TsTigro'O (Caucasian male) had been disruptive in the legal 
services unit. Legal Division, for a period of more than 5 years. His conduct included 
unpredictable explosive episodes during or after staff meetings in the presence of Bill 
Strieker (Caucasian male); supervisor, and co-workers, direct threats to his former 
supervisor (decease), Alva Vaden; in which he literally jump on the top of her desk, 
bang on her office wall, and physically drew (balled up his fist) and forward punched 
fiamed pictures of African American art and said I 'hate these pictures, I'm tired of 
seeing all these black faces; threats to co-workers within fte Legal Division; episodes of 
Allowing office supplies, knocking, bai^g, and physically kicking office walls, 
computers, chairs. 

Nigro verbal threaten to Anthony Boanton with direct threat of physical 
violence, and threatening behavior, and daily use extremely loud vulgarity daily. Threat 
to former African American employee Ugo Ukandu (former employee) in vrfiich the 
employee was threaten with violence, cursed, and told to 'Go Back to Africa' in die 
presence of witnesses both within the direct work area of the actual threat and outside 
the work area, episodes of unprovoked threats, psychotic behavior was exhibited in the 
presence of me, supervisors, managers, and co-woikers. 
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Because of Frank Nigro's unpredictable, unprovoked violent and threatening 
behavior, and psychotic 'blood curling* rampages of destruction of U.S. Government 
ofitce equipment, doors, and furniture, in September 2002, 1 provided a statement 
concerning his evidenced, documented, and voluminous reports of his threatening 
behavior to the Supervisory Administrative Officer and manager of the "Management 
Response Team," Penny G. Elgas ("Elgas")- 

Ms. Elgas told me that she that she had spoken to William Kement:^ Chief, 
Security, FDIC, regarding Frank Nigro's direats, behavior, statements fiom colleagues, 
supervisors, and the recent altercation with current FDIC employee Anthony Boanton, 
and the feet that I felt threaten and requested tiiat Frank was removed from outside his 
work area. First, Ms. Eglas mfsrmed me that, I converse with Frank every morning at 
6:30am and that Frank is a nice, guy. Secondly, I contacted William (Bill) Kemntz, 
Director of FDICs Security and he said that Frank is not a threat." 

A year later Elgas confided to fonner employee (deceased) Alva Vaden via 
telephone between December 2003 and January 2004 that, "I should have done 
something regarding Frank when Yolanda said that she was threaten by his violent 
exhibited behavior and e^qplosrve nature; because had he harmed Yolanda, I could have 
been held liable." The former Alva Vaden personally informed me that Eglas made the 
comment during her (Eglas) interrogation of whether Ms. Vaden was utilizing her staff 
employees to retrieve her lunch, car from FDICs garage, and for other personal 
unrelated work issues. 

The situation widi Nigro is another illustration of how Caucasians, especially 
Caucasian males, are treated more leniently than African-Americans, and have never 
been subjected to investigations, search & seizure, violations of Miranda rights, 5 
Amendment, 1* Amendment, 4* Amendment, 14* Amendment, taped, conspiracy 
against rights as a 24 year, outstanding Federal employee, video, taped, nor monitored 
for having engaged in prior protected EEO activity. 



C. Gibson-Michaels 
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3501 N. Fairfax Drive {Room 801-1231). AfiIngton.VA2222M500 



Offca of Kvefsity and Bmofnic Opporluniiy 



REQUEST TO AMEND FORMAL COMPLAINT 

Agency Docket Number: FDICEO-040039 

I, Yolanda C. Gibson-Michaels, request the amendment of my fonnal EEO complaint, 
Agency Docket Number FDICEO-040039, to include the following basis: 

I was discriminated against on the basis of religion (Christianity) on April 14,2004, 
when second level supervisor, James Lantleme, Assistant Director, Legal Services Unit 
(LSU) asked a student intern if she felt threaten by me after I spoke of my religious faith 
and shared my religious beliefs with her. Additionally, James Lantleme 's action caused 
me emotional distress, embarrassment, ridicule, defamation of character as I have 
overheard whispers of my using the word of GOD, Bible, and scriptures to threaten an 
mtem in which the word threaten and false statement of threat was willfully, and 
maliciously febricated by James Laotelme against my character. 

I have been subjected to scom, hatred, whispers, stares, leers from colleagues, a 2-3 hours 
inteiTOgation on April 28, 2004, an unwarranted (search and seizure) as the intern 
conspired with a contractor on April 15, 2004 to approach me wearing a 'wire' tape 
recorder which is illegal and further violated my ri^ts all initiated by James Lantelme as 
he violated my freedom of speech, reUgious belief, and tarnished the word of God xvith 
'false doctrine' as reflected within the proposed 1 0-day suspension he requested after the 
willfU initiation of an investigation ba^ed on a false statement. I have suffered 
uncontrollable emotional outburst of cries or sobering during discussions of the bible, 
family outings, while readmg scriptures for comfort. 

I continually have nightmares, periods of happiness, sadness, joy and disbelief of how my 
providing comfort using the word of GOD to two interns involved in a thel^, was twisted, 
tainted, misconstrued into a 'feeling of threat' and later used against me as being 
inappropriate and misconduct after James Lantelme initiated the entire episode with the 
mstigation of ill will towards me by asking if the intern 'felt threaten' by me. 

Because of James Lantehne's violation and discriminatory practices of my freedom to 
exercise and express my religious beliefe, I'm labeled as a 'threat' instead of a sustained 
outstanding employee with 25 years of dedicated, committed. Federal Service. 
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r^ERAL DEPOSIT INSURANCE CORPORATION 

3501 N.FAIRFAX DRIVE 
ARLINGTON, VA 22226-3500 
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FederaJ Deoosit Insurance CorDwation 

3501 N. FaiifeK Drive (Room B01-1231)i Arihgton, VA 2222&35DD Ofce of Dtvefsity and EconDmcOppoflunltif 



October 26, 2004 



VTA CERTIFIED MAE^ RETURN RECEIPT REQUESTED 
#7002 0860 0004 7270 5114 



Yolaoda C. Gibson-Afichaels 
2210 Anvil Lane 
Temple Hills, MD 20748 



Agency Docket No.: FDICEO-040039 
DateFUed: July 13, 2004 



Subject Partial Acceptance of Second Amendmeirt to Fonnal D ismTniTig Hon Complaint 
Dear Ms. Gibson-Michaels: 

This is leganJing the requests of Yolanda C. Gibson-Michaels ("Complainant")^ received via e- 
mail in this office on October 20, 2004, and October 22, 2004, to amead the above-referenced 
fonnal discrimination complaint filed under Title VII of the Civil Rights Act of 1964, as 
amraided, 42 U.S.C. g 2d00e-I6, and the Age Discrimination in Employment Act ("ADEA") of 
1967, as amended, 29 U.S.C. § 633a. 

By letter dated July 29, 2004, as amended by letter dated August 3, 2004, and revised by letta- 
dated Sg>tember 15, 2004, the Federal Deposit hisuiance Coiporation (TDIC") notified 
Coir^lainant that the following claims were accepted for investigation: 

Whether Complainant was discriminated against on the bases of race (A&ican- 
American), color (Black), sex (female), age (date of birth April 1, 1959), religion 
(Christianity), and reprisal when fiiom August 12, 2003, to ^)proximateIy April 
28, 2004, she was allegedly harassed and subjected to a hostile woric environment 
wheal the follownig incidents occurred: 

1 . On or about April 14, 2004, Complainant's second level sq>ervisor, Mr. 
James T. Lantehne, Assistant General Counsel, Legal Division, initiated an 
investigation of Complainant after asking Ms. Jenelda Johnson, a Student 
Intern co-woricer, if she felt threatened by Complainant. On April 15, 2004, 
Ms. Johnson suireptitiously t^e recorded a conversation between herself and 
Coinplainaiit without Complainant's permission, and later allegedly 
^jpioached Complainant and said, *1 want to tell you, I lied." Mr. Lantelme 
^ ■■ ■ . 
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forced Complainant to attend an investigative meeting on April 28, 2004, with 
Mr. DoTig Fahey, a Coatiact Bivestigatorwith the Division of Administration. 
Complainant was interviewed by Mr. Fahey for two to three hours, forced to 
answer open-ended questions developed from flie recording made by Ms. 
Johnson, and denied the right to an attorney and Miranda rights. 

, On or about August 12, 2003, Mr. Lantelme initiated an investigation of 
Complaiiwnt after Ms. Teny Hopkins (Caucasian) alleged fliat she felt 
threatened because Complainant's eyes were wide open with a blank look. 
Coaplainant was investigated and interrogated. Complainant alleged that Ms. 
Hopkins has historically yelle4 screamed, veriially berated, and openly 
displayed mercurial behavior towards Ms. Connie Hunt. Ms. Hopkins has 
never been subjected to an investigative interview or interrogation. 



3. Con^lainant was treated differently than Mr. Frank Nigro, a male C 

co-wodc:er, who has engaged in tfarealening &nd disruptive behavior towards 
Coniplainant and others, but was not subjected to an administiadve 
investigatio(n or disciplined in any manner. 

Based on a review of the e-mails that Complainant sent to this ofSce on October 20, 2004, and 
October 22, 2004, the following additional claims are identified; 

Whether Complainant was discriminated against on the basis of reprisal when: 

4. On September 22, 2004, Complainant's first level supervisor Stephen M. 
Hanas, Sipervisoiy Counsel, Legal Division, allegedly sent a blind copy of 
an e-mail that was addressed to Complainant to James T. Lantelme, 
Assistant General Counsel, Legal Division, and to G. Penny Elgas, 
Manager, Administration Unit, I^egal Division. 

5. On October 20, 2004, Stephen M. Hanas allegedly sexually harassed and 
verbally assaulted^ Complainant by telling Complainant to "get the hell out 
of my ofBce." 



' Coii]pkinaDt -A'cnt to Stephen Hanas' ofSce on Ck^tober 20, 2004. In ber e-mail to this office C 
desciibed (in part) the events that occuned as fbUo'w: "I walked into Steve Hanas office regarding the e-mail tliat lie 
sent to my attention legaiding leave. I asked Steve v4iy Us (sic) he harassing me. "Why is he tiying to make me talcc 
leave? I told him I had Qie right to respond to EEOiebuttals and cases ... I requested ^ letam of medical 
documentatioinfoTiaysora. Steve said ^t he wasn't going to retum the docunKmb, that the medical document is his 
piapeity. I told Steve diat Davm said he is to males a copy and letum the documentation to me. Steve yelled to ne 
to get the heU ovd of his office. I told Steve don't you cinse at mc. . . Steve again told me to get the heD oat of his 
office. I left and went to Mr. Lantelmc's office. Iieported Steve to Mr. Lantelme aiDimd 1 1:48 tt ' 



"•■"^j^ai^%!^^?^~*"'* 
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6. On October 20, 2004, James T. Lantelme aUegedly sexually harassed and 
phj^cally assaulted^ Complainant by grabbing her left arm. 

Claim 4 is dismissed fiir failure to state a claim and will not be investigated. Claims 5 and 6 
are accepted ard wiU be forwarded for investigation. 

RATIONALE FOR DISMISSING CLAIM 4 

Legal Standards for Analysis 

The U.S. Equal Enq)loyment Opportunity Commission ("EEOC") regulations state that an 
agency shall dismiss a complaint that fails to state a claiiii under 29 CJF.R. § 1614.103 or § 
1 61 4. 1 06(a), or stales the same claim that is pending before or has been decided by the Agency 
ortheEEOC. 29C.FJL § 1614.107(aXi). 

The U.S. Siq>reme Court has held that an employee is aggrieved, or in other words has standing 
to file a coir5)laint, when some personal loss or harm has been suffered wifli respect to a teim, 
condition, or privilege of employment. TrafScante v. Metropolitan Ijfe TngiTran ce Co., 409 U.S. 
205 (1972). Complainant must allege a loss orharm to a tenn, condition or privilesge of 
employment, including the right to work in an environment fiee fix»m harassment Bvmesv. 
Pept^ of State. EEOC Appeal No. 01930228 (January 14, 1993). Such loss or harm must be a 
"direct or personal employment-related deprivation." See Jaquez v. Dept of the Treasury. 
EEOC Appeal No. 01940694 (June 14, 1994); Patel v. Runvon. Jr.. Postmaster General. U.S. 
Postal Service. EEOC Appeal No. 01963070 (January 2, 1 997). 

Analysis and Conclusions 

In this claim Complainant alleges that her first level supervisor sent a blind copy of an e-mail 
addressed to Conqjlainan^ to her second level supervisor and another manager in die Legal 
Division. While Complsmani indicates that she was very upset over the alleged occunence, she 
has not alleged that she suffered any personal loss or harm with respect to a term, condition, or 
privilege of her employmrait. Therefore, Complainant failed to raise a valid claim. Accordingly, 
Claim 4 is dismissai pursuant to 29 CER § 16I4.107(aXI) for failure to state a claim. 



' CcKnqjlainaiit left Hanas' office and proceeded to James Lsntelme's ofGce. Conplainaat described. 0° part) tbe 
events Hiat occuned in Lantebne's office as fbUow: "1 greeted him (Lantelme) and told faim tet I'm tired of his 
haired towards me. Yom have heeo denying me ray rights, denied my awards, denied ray leave far iiiy son, lied on 
me, sent me to investigatioiis, set me np, suspended me. Lantehne told me to shut vp, I told him &at he allowed his 
seddaiy to cn^loyee h^ &iiily nK^Dbeis, defiand the govcnniKitt, she didn't get suspended fims worlc I told him 
that be subjected me to a 3 hour investigation based on his lie ^t I made someone feel threaten. I told him that the 
tape was illegal and I reported you to the Federal Piutectidn Sravice; tbatman immediately grabs my left aim I 
snatched is (sic) away and called the fiidraal piotecticni service. I told him I'm reporting yon for. assault" 
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DISMISSED CLAIM 4 

If a liearing is requested at the ccmcliisioii of the investigation of the accepted claiin(s), an 
administrative judge i^ipointed by the U.S. Equal Eir^loymeDt QpportuDity Commission 
("EEOC") may review ihc dismissed claim(s). However, there is ho inamediate ri^t to appeal 
the dismissed claims. Any dismissed claim(s) may not be sppssHed until final agency action is 
reDdered by the Agency on all the claims. 29 C JJL § 1614.1 07(b). A final agency action is 
either a Faial Ageaicy Order (if there is a hearing) or a Final Agency Decision (if no hearing is 
held). Complainant will be provided ^jpeal rights with flie final agency action. 

ACCEPTED CLAIMS 5 AND 6 

Claims 5 and 6 are accepted as additional claims for investigation. If feese claims are 
inconectly identified, please inform Chester Fisher, Senior EEO Specialist, of the claims 
Complainant is alleging to be discriminatory, as well as ±e relevant date(s). This 
information must be provided, in writing, within five (5) calendar days of Coniplauiant's 
receipt of this letter to Mr. FishCT at the address provided below. If this OfSce does not 
receive a written reply within five (5) calendar days of receipt of fliis letter, the above- 
identified claims will be forwardDd for investigation. Due to delays with (he Agency 
receiving mail sent tfarough the U.S. Po^ Service, a copy may also be sent by facsimile 
transmission to Chester Fisher at (202) 416-4295. 

All correspondence regarding this complaint must include the Agency Docket Number FDICEO- 
040039 and the date filed, Jiily 13, 2004. This information will assist us in responding promptly. 
Correspondence farwaid«i to this OfBce by regular and certified mail should be addressed in the 
format as indicated below: 

FEDERAL DEPOSIT INSURANCE CORPORATION 

OFFICE OF DIVERSirV AND ECONOMTC OPPORTUNnT 

COMPLAINTS PROCESSING BRANCH 

ATTN: CHESTER FISHER 

ROOM 801-1234 

3501 NORTH FAIRFAX DRIVE 

ARLINGTON, VA 22226-3500 

Overnight and express mail and hand-deliveries should be to: 

FEDERAL DEPOSIT INSURANCE CORPORATION 

OFFICE OF DIVERSnY AND ECONOMIC OPPORTUNITY 

COMPLAINTS PROCESSING BRANCH 

ATTN: CHESTER FISHER 

801 17™ STREET, NW (ROOM 1234) 

WASHINGTON^DC 20434 
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As previously stated in the FDIC's July 29, 2004 letto. Complainant will be notified of liie 
investigatar assigned to conduct the investigation into the claims added to the complaint herein. 
It may be the same investigatoT who is already investigating the previously aocqjted claims in 
this complamL The other terms of the July 29, 2004 letter still ^jply to this complaint. 

Pursuant to the EEOC regulations at 29 C.FJL § 1614.108(f), a copy of the Report of 
Investigation ("ROrO is to be forwarded to Conqjlainant within 360 calendar daj^ of the date that 
Complainant filed tiie formal complaint, or within 1 SO days of the most recent ameudment unless 
there is a written agreement to an eartension. Prior to receipt of the ROI, Complainant may amend 
this complaint to add claims that are like or related to fte claim(s) raised in this conq>laint 29 
CJ.R. § 1614.106(d). There is no rBquirementfliatCon^lainant seek EEO counseling on these 
new claims. However, if the new claim is not like or related, then Complainant will be referred to 
an ^O counselor. Complainant must siibmit any new claim(s) to this OfEce to the address 
indicated above. 

If there are any questions, please contact Chester Fisher, Senior EEO Specialist, at (202) 416- 
2523 or me at (202) 416-2014. 

Sincerely, 

Michael P. Moran 

Acting Chief 

Complaints Processing Branch 

Chester Fisher, Senior EEO Specialist Conrplaints Processing Branch, ODEO 
Stqjhanie M. Gordon, EEO Specialist, Coii^)laints Processing Branch, ODEO 
Amy Del Valle, Oversight Manager, ODEO 



Caj 
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Federar Deposit Insurance Corporation 

550 17tfi Street NW. Washinglon, D.C. 20429-9990 



MEMORANDUM TO: 



FROM: 



August 17,2004 



Volanda Gibson-Michaels 
Information Specialist 



SUBJECT: 



le^Tcounser 



Erica Bovenzi 
Deputy Gern 



-..^5xj^tt^jio|i^e dated June 9, 2004 Mr James r=,m^i^^ a • 

your suspension f^^w^witerpaffeSfrVS^I^^^^^ 

inappropriate behavior and for proviL.TnaS^^ 

notice was issued to you on JuneT20ol n rh. '"f°""/^^°" ^° -" F^IC investigator. This 

Specialis^abor andLployee R jar„3 T t^^^^^^^^^^^ 

your right to reply orally and/or in writing LmnfcnnoZnlH T^"\°" -f^^^^^ Y^- of 

Mendelsohn, Ass.ant.recto.SS:-y^dS--C^^ 

Unprofessional and/or Inappropriate Clfn^*^ ^'^spens.on under Reason 1, 
intimidate an employee andT^pedTa^ ' emai TvSl "^'^7 ^"•^"- ^"^^^^-^ ^° 
tolerated in the workplace. Based oTmT^tZfT T ''?"""'" '^' ^^^^^ ^' 
employment record 1 have decided that vour h^ '''''"*' '"'' '" '^^"sideration of your 

suspension from duty and pay Acco. ^X t ^.^ r?™ .^^^l^ ^^ -^-^- ^ay 



suspension from duty and pay Accordinelv v^^n;;"!! r"""" V"" ^^^ '^'^^^^d^'' ^^^y 
August 23, 2004 and ending on AuCst "f 2004 Y^ '"'P'"''' ''""^ ^^^^ ^^g'--g 

^ '^".ust2.,^004. ^ou are e.xpected to return to work on August 



30, 2004. 



recording of an Apr.l 1 5 2004 conveSIn h.I? ^'fi""™^ «I-V i" la.Be par, on the tape 

r=cord.ng of the conversation vvrnoTaTc^a&^Zr "'' ^"^^^^ 

Weingarten rigl,ts. I believe thatTaoL 2 7 ^ ""^ " ^ "''''"'°" "f -™" 

the ^derlying°cond„ct ,0 k T'c rd.„gr;Trr.T""^ 
specifications under Reason 2 In J^Z ,1 f "*''' "°' •" '^•^••^' 1>e 

.*epo„ionsofthe,ra„sc-"tL^tr„:;;rrro^l^^^^^^^ 

...3.3c,i,„ar,ac„ond,d„cc;asd:s:ssres;z:-r^f-!:'t^^^^^ 
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Your conduct wiJl be monitored in the fnturp Vn.. . - , 

offense or any other act ofmisconduccrid,^^^^^^ 

action, up to and mcluding removal from the Fedi, 3'^^^^^^ for more severe d.sciphnary 

^s^r:^:^m— ^^ 

gnevance must be received within twentr(2oTwlkd7v '"ft "^^ ™^- ^°^^ -""«^" 

■nformat^on about the ..evenceprocedu^e^yolry^^^^^^^^^^^ 



Receipt Acknowledged: 




- -%^^ 



>■. Case 1 :06-cv-01 



Document 9IFr^ 



Federal Deoosft Insurance Coraoration 

■ Romp B01-t231, 3501 N,iyrfe)(DriweiArlif)gton,VA'2222M500 ' 




-F i l ed 07/09/2000 P dy u 1 u f 7 

. .,.' - . - -J.- .'■-■. ^^■■^'.t--i^-^j 

QfficELOf Divefelty and EcoromJc OppmtunKy 



EEpCOPNSELOR^S REPORT , 

ACSENCY DOCKET NWBEfl^Jpgf^qS^^ 



AGGREEVKD PERSON: 



Name: 

Job Title^Series/<5rafle: 
Office/Division: 
. Work Address: 

Work Phone No.: 
Home AddifeSs: 

Home PhofieNd.: 
Email Address: 



YoIaodaC. Gfbson-Michaels 

Monnation SpeciaIist/CG-aOl-1 1 

Legal Division 

55017'^ Street, NW 

Washingtofl, DC 20429 

(202) 736-0204 

2210. Anvil Lane 

Teazle Hills, Maiyland 20748 

(301) 630r5062 

Y(jMicliaels@fdic.gov 



B. AGGRIEVED PERSON'S KEPKESENTAXIVE (if applicable) N/A() 



Attorney; 

Name: 

Address: 

Phone NnMber: 



Y6s(x) No() 
Nathaniel Johnson & 
\1\1 % Street NW-Siiite 600 
Washington, DC 20036 
(202)- 508-3645 



FacsiMdle Number: (202)331-3759 
E-Mail Address: 



C. COMFLAINnNFOKMA-rrON 

Complaint is: An Individual Complaint (x) A Class Action ( ) 

Aggrieved Person Waived Anonymity: Yes (x) No() 

Negotiated Union Grievance Elled: Yes ( ) No (x) 

S'or A^ed Cases - Appeal f^ed (or to be Filed) with MSPB; Yes ( ) No ( ) N/A (x) 

Has Aggrieved Person Filed Prior Complaint(s)? Yes (x) No () 

Docket Nnmbers: (1) FDIC- 97-39, filed Maich 2S, 1997; (2) FlDIC-98-67, filed 

May 14, 1998; and (3) FDICEO - 040039, filed April 30, 2004. 



D. CHRONOLOGY OFEEO COUNSELING: 

Date of Initial Contact: 

Date of Initia] Interview: 

Date of Occurrence of Alleged Discriminatory Event: 

45* Day after Event (or Knowledge of Eveiit): 



09/23/2004 . 
09/27/2004 
09/22G004 
11/05/2004^ 



' AP raised several clairns of alleged discrimination that 9cciiirEd outside the 45"' dajf time fcdne. She explained that she 
JV3S not aware that she was being discriminatEd against at the time many of the allejpdly discrimiiiafory events occurred 




-^.- 



g Procec ure; 



E. BASaS (ES) FOR ALLEGED DISCKIMMAtlON: 



1 (x) Race (Aftican-Americmi) 

2 (x) Color (Black) 

3 ( ) National Origm (specify) 

4 (x) Sex (female) 

5 () Age (date of biith: ) 

6 ( ) Mental Disability (specify) 

7 ( ) Physical Disability (specify) 

8 () Religioii (specify) 

9 (x) Reprisal (sefe section C for details) 

10 ( ) Seimal Qrientatiofl (specify) 
U ( ) Parental Status (specify) 

■ 12 ( ) Genetic Information (specify) 

F. ISSIXE(S): (actions, decisions, policies or practi les alleged to be disciiAmiatuiy) 
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If contact is b^ond ihk 45 day, explain th^ reason for the delay: 
Date Notice of Sights and R^ponsibiUties ij 
Date Election of Informal Processing I 

Mediation [ ] Counseling fx] 
Date of Extension of Counseling: 
pate of Final InteryieW; 
Date Notice of Right to file a Formal Complliiiit issued: 



PO^'Day: 



N/A 
09/30/2004 
09/30/2004 

'n/a 

IO/lS/2004 
10/19/2004" 



( ) Appointment/Hire, (x) AssigiiDient of Duties, (x) 
( ),r>isciplinary Action - Demotion, ( ) Disciplinaiy 
-^ Removal, ( ) Disciplinary Action - Otiier (specify^ 
OBtaminationTest, (x) Harassment-Non-Sexual, (j 
Examination, ( ) Pay deluding Overtime, ( ) Promot ion, 
Dmied, .( ) Reassignment - Directed, ( ) Reasonable 
( ) Retiremeant, ( ) Tenmnation, ( ) Teims/Conditions 
() Training, () Otiier (ejcplain): 



[) Awards, ( ) Conversion to Full tinae. 
Action ^ Suspensioiij ( ) Disdplitiary Action 
( ) Duty Hours, ( } Evahiation Appraisal, 
[x) Harasstnent - Sexiial, () Medical 

( ) Non-Selertion, ( ) Reassignment - 
Accommodation, () RdnsMement, 
of Employment, (x) Time and Attendance, 



RlEMEDYREQUESTlED: 

1. Reprimand or suspend James Lanteline and 

2. Approve requests for ad\^nce sick leave, telewoik, 

3. Provide written apologies fixim James Lantelme 



ly are part 



■ iSlie alleges that the adverse actions occuuirig outside the 45 day 
'woit assignments, levised position description, andharasKment. AP was 
contacting an EBO Counselor. She also was notified that if she files a ' 

be discrete acts rather than a ooEtinuing violation, and thercfbie. 



vr 
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Hanas* 

flKC-time schedule and desktop printer; 
i nd Steve Hanas: 



of a continuing violation involving leave issues, 

counseled about the 45-ddy time requirealent for 

' complaint^ the alleged adverse actions may be 



famal 



■ Case 1 :06-cv-01 940-RMU Document 90-7 Filed Ol/ommS Page 3 ot / — ;— : ,7" 



•im 
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.4. Assign new office work space; - 

' 5, Reassign to' another FDIC Umt/Division m the Wasidngton/D^ ""^ 

6. Appr6v« CS A and Cash Awards; 

7. provid!eback-payfi)rTeamLe3derfiiQCtionattheC6-13 level; 
S. !bisute cessation of maltrealnicDtbyHanas andl^Dtelme; add 

9. Award $300,000 coBt^Jensatoiy damages and $3,000,000 pimitive dai£iages. 

fi. SUMMARY OF COUNSELOR'S INQUmY: 

(1) AgjBfrieved. Person : 

a Ms, Yolanda C. Gibson-ACchaels, the Aggrieved Person ("AP"), aljegte 

discrimination based on tace (African-American), color (Black), sex (female) and 
reprisal ^rior EEQ activity) when. Supervisory Counsel Steveti Hanas ("jffehas"), 
AP's fiist-Jevei supervisor, held her to difierent standards than similariy situated 
employees with respect to leave approval, tour of duty and telewofk re(}uests. AP 
alleged that Hanas is influenced by James Lantlane ('Xantelme"), AP's second fevel 
supervisor aijd the alleged discriminating official in AP's prior EEO cpmplaint tlie 
, ■ , following are incidraits in support of AP's claims: 

1. On October 18, 2004, Siq)tember 17, 2004 and August 20,2004, AP Was denied 
advanced sick leave for September 9, 2004, August 13, 2004, August 1 8, 2004, 
October 14, 2004 and October 15, 2004. 

2. On September 22, 2004, AP was notified that her requests for advauced sick leave 
- would not be approved as long as she had a use/lose annual leave balance. On the 

same date, Hanas commented ttiat he wily would approve advance sick leave if she 
was pregnant 

3. On September, 1,2004 and September 22, 2004, AP's telework requests wfere 
denied 

4. On August 30, 2004, AP's flex work schedule was closely scrutinized wh6D Hanas 
ordered her to provide t^jdated leavS statements for August 1 6 and August 1 7, 2004 
■to account for her flex-time schedule; and, provide written justification of her work 
related tasks she accomplished while working after 5:00 p.m. 

5. On August 20, 2004, AP learned that based on an impromptu 3-year audit her 
annual leave was charged for ^iproved sick leave she had used in 2002, 2003 and 
2004. 

6. On August 20, 2004, AP was instructed to revis^e her CTAW to reflect her absi^Cfe 
.,on August 13i 2004 as sick leave, and her absence on August 18, 2004 as aniiual 

leave. In- addition. Timekeeper EyVonne Br^mt Was instruSted to charge six: (6) 
. hours of late arrivals to AP^s annual leave. 
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b. AP aUegfis dJ5ainrinati6n based on race (A&ipan-American), color (Black), sex 
{female) and reprisal {prior EEO activities) when,; Han,as .harassed AP and created a 
hostile work eQviranment AP believes that Hanas was- infhieaced by I-antleme, The 
following die incidents in support of AP's harassmait claim: 

1 . October 8, 2004, Hanas denied AP wort-related assistance reqtiest by r&tumirig lata: 
assignments wifli a meniorandum stating fliat AP's position description included the 
duties for which she requested assistance. AP believes that sunilafly situated 
einployees are supported by additional team members, support staff, intsrns or clerical 



2. On S^tember 22, 2004, Hanas spoke to AP in an aggressive angry tone stating "Why 
are you still in rriy ofBce since I don't have any more to say to you;" and "there's no 

. law against yelling." 

3. OnSqiteinber 15,2004, APwasdemedadedicateddeskprinter. 

4. On September 10, 2004^ AP's acting team leader duties were removed and she tn^ 
. ordered to request woirk-related assistance tinough Hanas. 

5. Since July 2004, Hanas has continuously huitiiliated AP by making personal attacks 
against her character. Hanas also treats AP in a disrespectful and abusive manner on a 

"■ regular basis. In August 2004, the following events occurred: 
i. Hanas displayed an antagonistic behavior toward AP by yelling in a loud voice: 
"you're the only one who asks questions; no one else asjcs questions, but you; 
you're tiie only one who has leave balance problems; you're the only one that's 
different; why do you repeat yourself and Wbat do you want now?" 
/ ii. When AP questioned Hanas about his negative attitude toward her, Hanas 
I responded in a loud berating tone: "I make the rules; you do as I sajr; thrae are my 
rules, not ybur rules; I'm the boss; you 're not the boss; this is my ofSce; you don 't 
make assignments to interns; I make assigjunents because you 're not a 
■ supervisor." 

;. AP alleges discrimination based on reprisal (prior EEO activities), when Lantelme held 
. her to different standards with respect to leave approval. The following are incidents 
■ in Support of her claim: 

1. On August 19, 2004, while reviewing her 2002-2004 leave audit, AP learned that 
. Lantelme instructed Achnioistrative Assistant Dawn Boy- Johnson ("Johnson'^ to 
change, all AP's approved requests for advanced sick leaye to annual leave, 
"2. OnAugust 19,2004, Johnson requested AP for the medical documentation she 
• previously had provided for ^proved advanced sick leave and fiiendly fenuly 
medical leave in 2002 throu^ 2004. AP states that changes, deletions and 
modtficatioh were made against her annual leave with the comment "medical 
documentation needed to restore annual leave." 
/^3, , On April 14, 2004, AP's learned tiiat Lantelme rescinded her former first-level . 

. supervisor'^s approval of 32-hours advanced sick leave and ordered Secretary JoAnn - 
■<^:Williams to charge 32-houis to AP's annual leave. 
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d AP alleges dtiscriminatioii based on reprisal (prior EEO activity) when Lantelme 
harassed AP and created a hostile woifc environment Tlie following are incidents in 
support of AP*s harassiiient claim; 

1. On August 20, 2004, AP learned that Lantelme challenged her entiflement to benefits 
under her May 2004 Wotkcaan's compHisation claifli. 
[2rQn June 18> 2004, AP rweived a revised positidn descriptidn C^PP'^ that deleted 
I . teaili leader duties consisting of adniinistering, managing, ajidovefseeing the Outside 
/ Counsel and Legal Support Services programs. AP states that she had been 

perfbrming the CG-13 level team leader duties under Lantebne's siip«fvisi&n since 
1998. G. Penny Eglas, Manager Administration Unit, dperating under the supervision 
of Lantelme, rewrote and downgraded AP*s position description to a clerical 
\^ (secretary) level. 

3. Since February 2004, Lantehne has continued to deny AP new office space; AP is 
the only employee fbrced to sit in a cubicle outside an office formerly occupied by a 
deceased co-woifcer. 
lince OctobCT 2000, Lantelme has denied AP cash rewards and the Qiairman's (CSA) 

Oward. Also, he has refused to give AP a desk audit report based on a CG-12 
osition. 
ince 2000, only AP has been subjected to imprornptu leave 



(2) aavolved Manager Response : 

StephenM. Hanas f^'Hanas'*), (Firstheve} Siipefvisor), Supervisory Coatisd, Legal 
PMsion. 550 17^ Street. NW Washington. D.C. 20429 TcJfephOne Number (202) 73^^ 
0353. 

Hanas states that AP has used excessive and unscheduled leave Since she was placed 
. under his supervision in July 2004. Specifically, Hanas states that a time and attendance 
leave audit covering the period of 2002 through April 2004 showed that AP used leave or 
WBs tardy in almost eveay pay period or about 60% of her official time. Hanas explains that 
his decision to deny AP's requests for advanced sick leave, FMLA and telework w^ based 
on AP's leave audit findings, which reflected 164 negative sick leave hours and 1 93 
accrued armual leave hours. Hanas states that he wants AP to charge future imscheduled 
absences and tidiness to armiia] leave or leave without pay hi addition, Hanas indicates 
that AP was instructed to siibmit her leave statements and revised CTAWs timely to the 
timekeeper because AP -s continuous failure to provide justification for her excessive leave 
and tardiness prolonged tiie administration process for the timekeeper. Hanas explains that 
he did not charge AP with AWOL for any of her unscheduled absences or tardiness. 
iostead, he elected to counsel AP about her abusive leave pattern and her continued feilure 
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to comply' with the leave requiremaits. AP, howeyer, still came to Hanas demanding that 
her leave requests be apjiroved, even thoi^ they were- outside the Corpoiate leave pdUcy. - 
Hanas states that AP's leave requests were ^proved/disapproved in the same manner as 
other en^loyees under his supervision. Hanas contends that during several discussions , . 
regarding A^'s leave issues, flieir conversations escalated into verbal confrontations that 
resulted in AP speaking in a rude and disiespectfiil manner. 

In addition^ Hanas states that he aslred his staff to provide work Schedules of their tour 
of duty and to loute all work assistance requests through him. According to Hanas, AP 
works a flexible schedule with a toTir of duty of 8:00 a.m. to 4:45 pm based on a variable 
time option that allows her to come to work within the tiriie band of 6:30 ant- 9:15 a.in. 
and work no later than 3;00 p.nL- 7:00 p.m. AP was verbally informed to i^iprise him, for 
time and attendance purposes, when she worl^^d flex time. Hanas states that he counseled 
AP regarding her abusing the flex schedule when she came in at a different tim« or left 
work at a different tirhe each day. He asked her to subiiut leave statements for her late 
arrivals and early departures, or she bad the option to adjust her core hours. Hanas states 
. that because AP refused to comply with Im many requests fer leave docmii 
tiie days and hours when she did not report to work, he authorized the timekeeper to charge 
her annual leave. Additionally, Hanas states that he explained to AP that tiie p^upose of 
the teleworfc program is for work-related assignments that can be accon^lished at home, 
not administrative duties such as time and attendaupe issues and EEO investigator's 
inquires. Hanas notes tfiat Af's conduct was both disruptive and unjH'Qfessional regarding 
herfesponses to his inamy requests, for time and attendance justification and 
documentation. 

Hanas fUrtiier inddcates tbat he received a revised position description of AP 's duties, , 
and noted that tiie work described in her position description included four (4) assignments 
she had requested t» be delegated to other staffmembers. Specifically, Hanas stated that 
the assigtanents included Xeroxing ^d distribution of mbtithly LCA reports, assembly of 
bufeide counsel and legal si^iport desk books. Hanes states that he returned the 
assignments to AP after learning that they were part of her assigned tasks. 

Jataes Lantelme (''Lanteline'n, fSecond Level Supervisor), Assistant General 
Counsel, Legal Dfaision. 550 l?"* Street. NW. Washington D.C. 20429. Telephoiie 
Nutnber (202^ 736-^120. 

Lantelme states that as AP's second line supervisor, he dis^proved her 32-hour 
* advanced sick leave, which was previously approved by her foimer first-level supervisor. 
According to Lantelme, he based his decision on AP's leave audit findings, which reflected 
- a negative 164 hours of sick leave and 193 hours of accrued amiual leave, plus missing 
medical documentation and leave statements. AP's leave audit was necessary in order to 
reconcile the administrative time and attendance system. In addition, Lantohne states that 
he disagreed with AP's allegations that she was subjected to unwarranted time and 
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attendance. questions^ scnitiny, repeated requests fOr iaedical document^cra;. I^tdEEie 
states that 4J* 's hai^sment claiins are without meriL . .. 

(3) Documents Reviewed (if any): n/a 



L StMiVIARY OF INliDRMAL RESOLUTION ATtEMPT: 

Setdemait: Yes () Date; (insert datss^ No (x) 

TbroBsh: CouoseHn g , Mediation 
Withdrawal: Yes ( ) Date; (insert date) No (x) 



OdiieliaJofles 



Name of BED Counselor 



(2021416^2595 
Telephone Number 



Room 801-1237. 3501 N. Fairfax Drive. Ariinqton. VA 22226-3500 
WcHck Address 




EO Counselor's Signatdre 



October 27. 2007 
Date 
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Federal Deoosit Insurance Corooration 

3501 N. Fairfax Dnve {Room 801-1231), Artinglon, VA 22226-3500 - Office of Kverslty and Economic Opportunity 

November 19 » 2004 



VIA CERTIFIED MAIL, RETURN RECEIPT REQUESTED 
# 7002 0860 0004 7269 5682 



Nathaniel Johnson, Esquiie 
Nathaniel Johnson and Associates 
1717 K Street NW, Suite 600 
Washington, DC 20036 



in Reply Refer To: Yolaiida C. Gibson-Michaels 

_J^gency_DocketNo^-FDICEa.--040056-^ 

Date Filed: November 4, 2004 



Subject: Acceptance of Formal Discrimination Complaint 

Dear Mr. Johnson: 

This is regarding the formal discrimination complaint filed by Yolanda C. Gibson-Michaels 
("Complainant") ' against the Federal Deposit Insurance Corporation ("FDIC" or "Agency") 
under Title VII of the Ci\'il Rights Act of 1964, as amended, 42 U.S.C § 2000e-16, the Age 
Discrimination in Employment Act ("ADEA") of 1967, as amended, 29 U.S.C. § 633a, and 
FDIC Circular 2710.4. 

Complamant's formal complaint, dated November 4, 2004, was faxed to and received by our 
office on November 4, 2004, and is deemed filed on the date received. By e-mail dated 
November 5, 2004, Complainant forwarded to this office a proposed amendment to the formal 
complaint. By letter dated November 1 0, 2004, the Agency infonned Complainant that she had 
not identified any specific claims in the formal complaint faxed to this office on November 4, 
2004, and requested that Complainant clarify the specific claims being asserted. On November 
14, 2004, Complainant responded by e-mail to the Agency's request for clarification. 

Complainant initially contacted an Equal Employment Opportunity ("EEO") Counselor on 
September 23, 2004, alleging discrimination involving the Legal Division, Corporate Operations 
Branch, Legal Operations Section, Washington, DC, Mbrma! EEO counseling was not 
successfiil in resolving the claim(s) raised and on October 1 9, 2004, Complainant was issued a 
Notice of Right to File a Formal Discrimination Complaint ("NRTF"). The NRTF advised 
Coiiipl^ant of the procedures and time limit for fihng a formal complaint. ''^ 

' AU official correspondiStqe.wilLbe se±it:to;CompIainaat's representative, ,with.c6pies sent to Con^jlainant, unless 

Complainant sufemits a mittefLrequest difectmg the FDIC to send all correspondence directly to' Complainant. 29 
C.FJL-§ I6I4.605(d}. '.-'-'' ■ 
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Based on Complainant's formal complaint. Complainant's e-mails dated November 5, 2004, and 
November 14, 2004, and the enclosed EEO Comiselor's Report, the following claims are 
identified: 

1. Whether Complainant was subjected to continuing harassment that resulted 
in a hostile work environment on the bases of race (African American), 
color (Black), age (date of birth April 1, 1959), sexual orientation 
(unknown), and reprisal by her first level supervisor Stephen Hanas. The 
following incidents were cited by Complainant in support of this claim; 

a. On November 1, 2004, Mi. Hanas issued two memoranda to 
Complainant that accused Complainant of: (1) a failure to comply with 

the Corporation's ti me and att endance rules; and, (2) numerous 

instances of disruptive behavior in the workplace. 

b. Since July 12, 2004, Mr. Hanas has continuously subjected Complamant 
to ridicule, verbal insults, disparagement, and sexual harassment every 
day of the week.^ 

c. Mr. Hanas is subjecting Complainant to an unwritten time and 

attendance sign-in procedure., 

2. Whether Complainant was discriminated against on the basis of reprisal on 
or about November 7, 2004, when Complainant's rights under the Family 
Medical Leave Act ('TMLA") were allegedly violated by Stephen M. 
Hanas, Supervisory Counsel, Legal Division, and James T. Lantelme, 
Assistant General Counsel, Legal Division. 

If the above-idmtified claims are incorrect, please inform Mr. Chester Fisher, Senior EEO 
Speciahst of the clarm(s) Complainant is alleging to be discriminatory, as well as the relevant 
date(s). This ioformation must be provided, in writing, within five (5) calendar days of 
Complainant's receipt of this letter to Mr. Fisher at the address provided below. If this Office 
does not receive a written reply within five (5) calendardaysof receipt of this letter, the above- 
identified claim will be forwarded for investigation. Due to delays with the Agency receiving 
mail sent through the U.S. Postal Service, a copy may also be sent by facsimile transmission to Mr. 
Fisher at (202) 416-4295. 



^ Complainant provided the following examples to the EEO Counselor: (1) On September 22, 2004, Mr. Hanas 
allegedly spoke to Complainant in an angry tone stating "why are you stiU in my office since I don't have any more 
to say to you:, and "there's no law against yelling"; (2) in August 2004, Mr. Hanas allegedly spoke to Con^laioant 
in a loud voice saying "you're the only one who asks questions, you're the only one who has- leave balance - . . . 

problems; you're the only one that's different; (3) When Coirplainant questions Mr. Hanas about his negative 
attitude toward her, he allegedly responds in a loud berating tone: "I make the rales; you do as I say; I'm the boss; 
"t£Lisis'myoffice;youdon't make assignments to interns; I make assignments because you're not a supervisor.'* 
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All correspondence regarding this complaint must include the Agency Docket Number 
(FDICEO-040056) and the date filed (November 4, 2004). This infoimatioii will assist us in 
responding promptly. Correspondence forwarded to this Office by regular and certified mail 
should be addressed in the fonoat indicated below: 

FEDERAL DEPOSIT INSURANCE CORPORATION 
OFFICE OF DrVTRSnY AND ECONOMIC OPPORTUNITY 
COMPLAINTS PROCESSING BRANCH 
ATTN: CHESTER FISHER 
. ROOM 801-1234 
3501 NORTH FAIRFAX DRIVE 
ARLINGTON, VA 22226-3500 



Overnight and express mail and hand deliveries should be to: 

FEDERAL DEPOSIT INSURANCE CORPORATION 

OFFICE OF DIVERSITY ANfD ECONOMIC OPPORTUNITY 

COMPLAINTS PROCESSING BRANCH 

Arm: CHESTER FISHER 

801 17™ STREET, NW (ROOM 1234) 

WASHINGTON, DC 20434 

Complainant will be notified of the investigator assigned to conduct the investigation. If 
evidence obtained during the investigation indicates that dismissal of a claim is appropriate, all 
decisions will be made in accordance with the U.S. Equal Employment Opportunity Commission 
("EEOC") regulations at 29 C.F.R. § 1614.107. If ahearing is requested at the conclusion of the 
investigation of the accepted claim(s), an administrative judge appointed by the EEOC may 
review the dismissed claim(s). However, there is no immediate right to appeal the dismissed 
claim. Any partial dismissal may not be appealed until final agency action is rendered by the 
Agency on all the claims. 29 C.F.FL § 1614.107(b). A final agency action is either a Final 
Agency Order (if there is a hearing) or a Final Agency Decision (if no hearing is held). A 
complaint that is dismissed in its entirety may be appealed after a Final Agency Decision is 
issued. Complainant will be provided appeal rights with the final agency action. 

Pursuant to the EEOC regulations at 29 C.F.R. § 1 614.108, a copy of the Report of Investigation 
("ROT') is to be forwarded to Complainant within 180 calendar days of the date that Complainant 
filed the formal complaint, unless there is a written agreement to an extension. Prior to receipt of 
the ROI, Complainant may amend this complaint to add claims that are hke or related to the 
claim(s) raised in this complamt. 29 C.F.R. § 1614.106(d). There is no requirement that 
Complainant seek EEO counseling on these new claims. However, if the new claim is not like or 
related, then Complainant will be referred to an EEO counselor. Complainant must submit any 
new claim(s) to this Office to the address indicated above. 
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At the time the ROI is transmitted, a Notice about participating in the FDIC's EEO Mediation 
Program and the Right to Request a final agency action with or without a hearing will be 
provided. Complainant may elect to participate in the FDIC's EEO Mediation Program or 
request a hearing before an Administrative Judge appointed by the EEOC or request a Final 
Agency Decision without a hearing to be issued by Donald E. Powell, Chairmau, FDIC, or his 
designee. The Notice will provide detailed information relating to the procedures and time limits 
imposed for making the election and requests. 

The EEOC regulations also provide that if 1 80 calendar days have elapsed fium the fihng date of 
the formal com^plaint, and a copy of the ROI has not been received, then Complainant may 
request a hearing before an Administrative Judge appointed fay the EEOC, or may file an action 
in federal district court. Unless this OfEce receives written notification from Complainant that 
one of these options is being exercised, this Office will conti nue pro cessin g this complain t. 

When 1 80 calendar days have elapsed from the filing date of the formal complaint, and 
Complainant requests a hearing. Complainant must send the written request directly to the U.S. 
EEOC Washington Field OfSce to: 

U.S. Equal Employment Opportunity Commission 

Hearings Unit 

Washington Field Office , 

1801 L Street, N.W. 

Suite 100 

Washington, DC 20507-1002 

Complainant must certify that a copy of the request for a heaiing was also sent to the FDIC to Michael 
P. Moran, Acting Chief, Complaints Processing Branch at the FDIC address indicated above. 

If there are any questions, please contact Mr. Fisher at (202) 416-2523 or me at (202) 416-2014. 

Sincerely, 



Michael P. Moran 

Acting Chief 

Complaints Processing Branch 
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Enclosure: EEO Counselor's Report 

cc: Yolanda C. Gibson-Michaels 
2210 Anvil Lane 
Temple Hills, MD 20748 

VIA CERTIFIED MAIL. RETURN RECEIPT REOUESTIED 

# 7000 0860 0004 7269 5699 

Chester Fisher, Senior EEO Specialist, Complaints Processing Branch, ODEO 
Stephanie M. Gordon, EEO Specialist, Complaints Processing Branch, ODEO 
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Yolanda C Gibson Michaels 
2210 Anvil Lane 
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Federal DeDosit Insurance Comoration 

3501 U. Fairfax Dnre (Ro om BOM 231). Arfinglon. VA 22226-3500 . Office of Diversity aitd Economic Opportunity 

December 7, 2004 



VIA CERTIFIED MAIL. RETURN RBCEIPT REQUESTED 
#7002 0860 00O4 7269 5705 



Nathaniel Jolmson, Esquire 
Nathaniel Johnson anH Associates 
1717 K Street NW, Suite 600 
Washington, DC 20036 

, _]hIleply-R£fer.TQ:_ ..Yolanda C. Gibson-Mi chaels 

Agency Docket No. : FDICEO-040056 
Date Filed: November 4, 2004 



Subject- Amendment of Formal Discrimia atioB Complaint ' J 

.1/ ' 
Dear Mr. Johnson: 

This is regarding the December 3, 2004, request of Yolanda C. Gibson-Michaels .^^ 

("Compliant")' to amend the above-referenced formal discriminaUon complaint filed under 
Title Vn of the Civil Rights Act of 19^4, as amended, 42 U.S.C. § 2000e-l 6, which was ; 
received via e-mail in this office on December 3, 2004. 

Based on^a review of Complainant's e-mail request, the formal complaint is amended as follows: 

3. Whether Complainant was discriminated against and subjected to harassment on the 
bases of race (Afiican-American), sex (female), and reprisal when the following 
incidents occurred on November 23, 2004, and December 1, 2004: 

a. Complainant was placed m an Absence without leave ("AWOL") status by 
her fkst level supervisor Stephen Hanas; 

b. Mr. Hanas allegedly denied leave to Complamant under the Family Medical 
Leave Act and charged time to her official time and attendance record 
without justification; and, 



All official correspondence wffl be sent to Complainant's representative, with copies sent to Complainant, unj^s 
"^ -■ • - ™— - - in. J — :-j-— "*'"*" '^^rtiplain^-^^ 



C^l^^t''siA^%^"tto reqiiest dii^cting ^^ 
CFJL §.1.614;605Cd)- Y 
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c. Mr. Hanas required Complainant to submit duplicate timesheets and leave 
sIipsforpayperiods21,22, and 23. 

The additional information that Complainant included in her e-mail is background infoimation 
and will not be investigated as a separate claim. A copy of Complainant's e-mail will be 
foiwarded to the EEO investigator assigned to conduct the investigation. Complainant may also 
provide any additional background information and documents that she desires directly to the 
EEO investigator. 

If the above-identified claim is incorrect, please inform Chester Fisher, Senior EEO Specialist, of 
the claims Complainant is alleging to be discriminatory, as well as the relevant date(s). This 
information must be provided, in writing, within five (5) calendar days of Complainant's receipt 
of this letter to Mr. Fisher at the address provided below. If this Office does not receive a written 
TeplywlthifrfiveX?) calendm^ays of receipt "6rthi^eEter,~aII"oFfhe~abbve-idraSfied claims will 
be forwarded for investigation. Due to delays with the Agency receiving mail sent through the 
U.S. Postal Service, a copy may also be sent by facsimile transmission to Chester Fisher at (202) 
416-4295. 



All correspondence regarding this complaint must include the Agency Docket Number FDICEO- - 
040056 and the date filed, November 4, 2004. This information will assist us in responding 
promptly. Correspondence forwarded to this Office by regular and certified mail should be 
addressed in the format indicated below: 

FEDERAL DEPOSIT INSURANCE CORPORATION 

OFFICE OF DrV^RSITY AND ECONOMIC OPPORTUNITY 

COMPLAINTS PROCESSING BRANCH 

ATTN: CHESTER FISHER 

ROOM 801-1234 

3501 NORTH FAIRFAX DXtlVE 

ARLINGTON, VA 22226-3500 

Overnight and express mail and hand-deliveries should be to: 

FEDERAL DEPOSFT INSURANCE CORPORATION 

OFFICE OF DIVBRSITY AND ECONOMIC OPPORTUNITY 

COMPLAINTS PROCESSING BRANCH 

ATTN: CHESTER FISHER 

801 17™ STREET, NW (ROOM 1234) 

WASHINGTON, DC 20434 

As previously stated in the FDIC's "Acceptance of Formal Discrimination Complaint" letter 
dated November 19, 2004, Complainant will be notified of the invesfigator assigned to conduct 
the investigation. The other terms of that letter still apply to this complaint. 
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If there are any questions, please contact Chester Fisher, Senior EEO Specialist, at (202) 41 6- 
2523 or me at (202) 416-2014. 



Sincerely, 



vlichael P. Moran 
Acting Chief 
Complaints Processing Branch 

Yol anda C. Gibson-Mic haels ^ 

"22 10 Anvil Lane " " ' "' ' "" 

Temple Hills, MD 20748 

VIA CERTIFIED MAIL. RETURN RECEIPT REQUESTED 
#7002 0860 0004 7269 5712 

Chester Fisher, Senior EEO Specialist, Complaints Processing Branch, ODEO 
Stephanie M. Gordon, EEO Specialist, Complaints Processing Branch, ODEO 

Amy Del Valle, Oversight Manager, ODEO 



m-^ 
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Federal Deoosit insurance Corooration 

Room eOM231, 35D1 N. Fairfax Drfve, Atlinglon.VA 22226-3500 Office ot Diversrty and Eoonomic Opportunity 

November 24, 2004 



VIA AIRBORNE EXPRESS OVERNIGHT MAIL 

Ms- Phyllis Griffith 
US Investigations Services 
6525 Belcrest Road, Suite 600 
Hyattsville, MD 20782 

Re; Investigation of the Complaint of Yolanda Gibson-Michaels rFDICEO-04Q056) 
DearMs. GrifBth; 



I am forwarding a copy of the administrative complaint file of Yolanda Gibson-Michaels for an 
EEO investigation to be conducted. I appreciate your review of the information and request that 
you forward the investigative plan to me for approval prior to initiating the investigation. Since 
Barry Cohen is currently in the process of conducting a supplemental investigation in Ms. 
Gibson-Michaels' previous complaint (FDICEO-040039), we request that he be assigned this 
investigation if he is available. 

You may e-mail the investigative plan and name of investigator to me at my e-mail address: 
adelvallefSfdic.gov. prior to sending the hard copy by facsimile. In addition, please copy the 
following individuals when you e-mail the investigative plan: Chester Fisher at 
cfisherfSfdicgov and Michael P. Moran at mmoran@fdic.eov . You may fax the plan to (202) 
416-4295. 

Once the investigative plan, and travel request(s), if any, have been reviewed and approved, I 
will forward the approval with a Notice of Authorization for the investigator to conduct the 
investigation. The investigation is to be conducted at a-cost consistent with the amount under the 
terms and conditions of the GSA Contract Number GS-22F-9736H for Investigative Services 
(ROIs) for the Office of Diversity and Economic Opportunity. 

Thank you for your attention to this matter. If you have any questions, please do not hesitate to 
contact me at (202) 416-2042. 

Sincerely, . 

AmyDel Valle 

Oversight Manager-Complamts Processing Branch 



Enclosures 

Administrative File 
Travel Form 
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■ Complete items .1 , 2,.ajid 3. Also comptete 
item 4 if Restricted Delivery is desired. 

E ■ Print your name and address on the reverse 
so that we can return the card to you. 

■ Attach Ihis card to the back of the mailpiece, 
or on ttie front if space permits. OC/(fOS0 



. Article Addressed lo: 



Nathaniel Johnson & Associates 
1 7 1 7 K Street, N. W., Suite 600 
Washington, D.C. 20036 




deSvery address different fern Jtem 1 ? D Yes 
If YES, enter defivery addt«s lielow; D No 
y, elisor? /y)lM^S 



□ Express Mail 

□ Return Receipt lor Merchandise 
D C.O.D. 



4. Restricted Delivery? (&^ R 

■ Article Nunrt«r JO '^'^^ B^/dD^OdO^ ^i/ ^ ^g^ ^^^^\/ 
(Ttsrister from service lab^ ,■ y 



PS Form 381 1 , Augusr2001 ^' -"^ ' 



ij Hai-onn JBll.Ai 



;•.. E^vnestic Return Receipt 
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NTEU Chapter 207 
Federal Deposit Insurance Corporation 
GRIEVANCE 



I ^^P'oyee'sName: Y^Ianda Gibson Michaete 

I Ernpjoyee-s Title: (nfbrmabon Specialist. CG1 1 

I EmpIoyeg'sDivfsion/Branch/Section: Legal Division 
I Ernptoyee's Representative: NTEU Chapter 207. Donna Schul. 
Rep^entative's Address: 550 17* street. NW. Room 2123, Washington, DC | 
I Representative's Telephone Number 202-898^703 
jjgeSub mittad: September 14. 2004 
SwrnatOY 

Statement of the Vhlationt 

«^™ion wc teed on Jccllectrd ,Tr™ZZ^tr^*r* 'T"'"' ""^ ""^ 

information was obtained is obo oTZ u "I""""*^ ^k "««»■ i" "hich this 
articles in the rZ^^A '"f f™"""^ '«'">»-• "Pinion has violat«l se.e™r 

another eXXtatX"l;s»r';^t'T'^'r'"'*'™='"^''-*'«>» 
uncomfortable but the ocfionV^ft * S"-' to her to n,nke her feel 

.p.rt their .^:L\":xr^;rirj^:^----"- 

^. Mb/«^ /■« «^«„«„, end programs cha,^: 

3. Article 31, (6) 

< Arf/cfe 45, Section 2 

5. Privacy Act of 1974 

6. ''"^^her appropriate rules, procedures and guidances. 
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JX Relief Requested 

Remedy Requested; 

records relXJrir^''''''"^"''^ ♦•««<>'' rrferencK 

3- ^11 other remedies oilowed by Jaw. 
^. attorneys' fees. 



ltUMi(ilji£L__''°'°^ fiteon M/chceb 



Donna ScHiW 
NTEU/Chapter 207 

Cc- Yolanda eibson mcho^eSs 

Barbara X Mof f ett. Employee <S Labor Relatione 
Elizabeth troll, NTEU President, Chapter 207 
Joanna Hopkins, Chief Steward, Chapter 207 
Robert Wooding. Employee 4 Labor fteJatians 



ShSLWfWashingtan DC. 20429 
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SLNWWasWnaJnnnr -vwm 

^ Cffica of the Wee Chainna n 

October 22, 2004 



MEMORANDUM TO- vm ^ o ^., 

Yolanda C. Gibson-Michaels 
lafoimation Specialist 



FROM: 
SUBJECT: 



Robert W. Russei. 
Deputy to the 'Wc* 



Step Four GrievannP T?^»^., 

steps I, 2,mS3^"r5®mi-^™S°5ii^S^^2™13Ef ™^™'=q'Ka«Jtto 
Tie r=Hef requested includes: 

expunged and desfroyedfr„ianrorc^rf^^'^'*"'^'»«>'«-spension be 

^e^MSSr"^^''™''=-»'«'-^i-edunde.fl,eWvacyAo.of,974 for each 

3. All otlier remedies allowed by law. 

4. Attorneys" fees. 

Ii.avetocugh,y.viewedU,e.,evantp„rt-ou.„f^^^^^ 
^spensienfton, ten daj?Sfi;:rd,^'^°=Sree ma her decision to redoce'TS^; 



--...s..d..n.oden..ut.e_„.._^_^^^^^^ 

Donna SchuU, NTEU 
Robert Wooding, LERS 
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— Original Message — 
from: Wooding, Robert A 

a-bjecti FW: GIteon-Michaete Grievance ffc, 

' got Mike's out of offir* r>™,w 

loromce. Could you look aHhis for me. 
^ __ llranks 

RobertWooding ^-' -~.-.^ --=-___-_-. , ,, 

HR SpecJaiist 

(202)942-3379(FAX} 

— OriSinal Message 

^- WoodIng^RobertA 

tfieyare materially the same. ' '^'^ 9''"^"'=«- Can you mvie^and letme icnowif 

Thanks 

Robert Wooding 
HRSpecfaJist 

(202) 942-^379(FAX} 

— CHginal Message - 

"on;-- SchuD, oonna 

f«* Tuesday, September M 2004 K.oa« 

J^TEU Chapter 207 

Federal Deposit Insurance Corporation 
GRIEVA Mf^F 
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Nationwide 
Agreement 



between 



Federal Deposit 
Insurance Corporation 



- tNIEU 



National Treasury 
Employees Union 
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ARTICLE 47 
GRIEVANCE PROCEDURE 



SECTIOM 1 

A. A grievance means any complaint — 

1. by any employee concerning any matter relating to the employment 
of that employee; 

2. by the UNION concerning any matter relating to the employment of 
any employees in the bargaining unit; 

3. by any employee, the UNION, or the EMPLOYER concerning; 

a. the effect of interpretation, or claim of breach, of this 
Agreement ; or 

b, any claimed violation, misinterpretation, or misapplication 
of any law, rule or regulation affecting conditions of 
employment . 

4. except that this Article shall not apply with respect to a 
grievance concerning: 

any claimed violation relating to prohibited political 



retirement , life : 



( or health insurance; 



. or removal in the interest of National 



any examination, certification or appointment; 

the classification of any position which does not result in 
the reduction in grade or pay of any employee; 

filling of supervisory positions or other positions outside 
the bargaining unit; 

a preliminary warning or proposal of an action which, if 
effected, would be covered under this procedure or under a 
statutory appeals procedure; 

separations of probationary employees; and 

an appeal by an employee of a RIF action 



Grievances may be initiated by employees, singly or jointly, by the 
UNION for itself, by the UNION on behalf of one or more employees, or 
by the EMPLOYER. 
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This grievance procedure shall be the exclusive procedure available to 
the Parties and the employees for resolving a grievance, except as 
provided in Subsections l.D. and E, of this Article; provided, however, 
that if an alleged grievance also constitutes an alleged unfair labor 
practice, the aggrieved Party has the option to seek redress under this 
Article or under the unfair labor practice procedure, but not both. 

A grievance involving an adverse or unacceptable performance action is 
defined as removal, suspension for more than fourteen (14) calendar 
flays, reduction in grade, reduction in pay, or furlough of thirty (30) 
calendar days or less. Such a grievance may be raised either under the 
appropriate appellate procedure or under this negotiated grievance 
procedure, but not both. An employee shall be deemed to have exercised 
his or her option at such time as he or she timely files a notice of 
appeal under the applicable appellate procedure or timely files a 
grievance in writing in accordance with the provisions of Section 3 of 
this Article, whichever event occurs first. 

A grievance involving discrimination based upon race, color, religion, 
sex, national origin, age, handicapping condition, marital status or 
political affiliation may, in the discretion of the aggrieved employee, 
be raised either under the appropriate statutory appeal procedure or 
under this negotiated grievance procedure, but not both. Pursuant to 5 
U.S.C. Section 7121(d), an employee shall be deemed to have exercised 
his or her option to raise a matter either under the applicable 
appellate procedure or under this negotiated grievance procedure at 
such time as the en^loyee timely files a formal complaint of 
discrimination or timely files a grievance in writing in accordance 
with the provisions of this Article, whichever event occurs first, 

A grievance involving all issues concerning travel and relocation 
(General Travel Regulations (GTR) ; Travel Card Program (TCP); and 
Frequent Traveler Lodging Stipend Program [FTLSP] ] must be raised under 
this section of the negotiated grievance procedure. However, 
grievances filed over disciplinary actions related to the abuse or 
misuse of any travel-related program, or the non-payment of amounts 
due, must be filed under Article 45, Section 6 or Article 46. 
Similarly, a challenge to any adverse action based on a violation of a 
travel-related program must be processed under the procedures contained 
in Article 46. The errployee must file such grievance within twenty 
(20) workdays after receipt of the notification from the Chief, 
Employee Services Section, Division of Finance (DOF) of a final 
determination covering a claim or a policy interpretation. The 
grievance must be filed with the Director, DOF who will be considered 
the Step Three official (there is no Step One or Step Two in this 
procedure). The grievance must be in writing and present the name(s) 
of the grieving employee (s). In addition, the grievant must present an 
account of the incident giving rise to the grievance, reference the 
appropriate contractual provision, law, rule, regulation or policy 
alleged to have been violated, and a statement of the remedy sought. 
The Director, DOF or designee will issue a final decision within ten 
(10) workdays after receipt of the grievance. If the grievant is not 
satisfied with the Step Three decision, the matter may be referred to 
arbitration by the UNION in accordance with the provisions of Article 
46, Arbitration. The referral to arbitration must be made within 
twenty (20) workdays after receipt of the written decision of the 
Director, DOF or designee. 
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It is understood that an employee processing a grievance tinder this 
Article shall be limited to UNION representation, self-representation, 
or a representative approved by the UNION. If an employee presents a 
grievance without UNION representation, the UNION will be given the 
opportunity to be present at all formal discussions of the grievance 
and at the adjustment of the grievance. To the maximum extent possible 
the UNION will be given reasonable advance notice of such meetings. 

An employee will be given a reasonable amount of official time as 
provided in Article 9 of this Agreement to prepare and present a- 
grievance or appeal, including attendance at meetings with the 
EMPLOYER. The employee must seek the consent, in writing, of his or 
her supervisor to use a reasonable amount of official time by using 
Form 2200/07, J^pendix G. If the official time is denied for any 
reason the supervisors will inform the employee of alternate dates when 
they can be granted official time to meet with the UNION. 



Procedure for handling a grievance involving an adverse or unacceptable 
performance action. 

An employee who receives a notice of final action regarding an adverse action 
{see Section l.D. of this Article) has thirty (30) calendar days beginning 
with the day after the effective date of the action to appeal the action to 
the Merit Systems Protection Board, If the employee decides to seek recourse 
through this negotiated grievance procedure and the UNION decides to invoke 
arbitration, notice of a decision to seek arbitration must be served upon the 
EMPLOYER within twenty (20) workdays beginning with the day after the 
effective date of the action. 

SECTIOW 4 

Employees, designated representatives and employee witnesses will be assured 
freedom from restraint, interference, coercion, discrimination, intimidation, 
or reprisal arising out of their initiation or participation in the 
resolution of a grievance. 

SECTIOM 5 

Procedure for handling a grievance relating to all other grievable matters 
presented by, or on behalf of, an employee or group of employees. 

A grievance as defined in Subsections l.A. and I.E. of this Article shall be 
processed as follows; 



The employee must present a written grievance to his or her 
immediate supervisor within twenty (201 working days from 
the date of the action giving rise to the grievance or 
twenty (20) working days after the employee becomes aware 
of the action. 
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If, because of the nature of the grievance, either the 
UNION or the EMPLOYER believes the immediate supervisor is 
not the appropriate Step One official, that party may, 
contact the HR Strategy and Labor Relations Section to 
discuss whether the immediate supervisor should hear the 
grievance. LERS will then consult with the appropriate 
official and designate the Step One official. 

Every grievance filed pursuant to this Article must be in' 
writing and present the name[s) of the grieving employee (s) 
or a statement that the grievance is filed on behalf of the 
UWIOH. In addition, the grievant must present an account 
of the incident giving rise to the grievance, reference the 
appropriate contractual provision, 'law, rule, regulation or 
policy alleged to have been violated, and a statement of 
the remedy sought. The EMPLOYER agrees it will not dispose 
of the grievance solely because of an incorrect citation. 

a. The Step One official shall meet with the grievant - 
and a UNION representative within ten (10) working 
days after the receipt of the grievance for the 
purpose of discussing the grievance unless it is 
mutually agreed that the meeting be waived. If the 
Step One official is not located at the grievant 's 
work site, the meeting will be conducted via video 
conference or by telephone. 

b. The Step One official will issue a written decision 
to the grievant, with a copy to the UNION 
representative, within five (5) working days after 
the date of the meeting or the date on which the 
meeting was waived. 



If the grievant is not satisfied with the Step One 
decision, the grievant may appeal the grievance in writing 
to the Step Two Official, or designee within ten (10) 
working days after receipt of the Step One decision. 

The written appeal shall include a copy of the original 
grievance filed and a copy of the Step One official's 
decision. 

Unless mutually waived, the Step Two official or designee 
shall meet with the grievant and UNION representative (no 
more' than one) within ten (10) working days after receipt 
of the appeal. If the Step Two official is not located at 
the grievant' s work site, the meeting will be conducted by 
telephone. The Step Two official shall issue a written 
decision to the grievant with a copy to a designated ONION 
representative within seven (7) working days after the 
meeting or within ten (10) working days after receipt of 
the appeal if no meeting is held. 



Case l: 06-cv-O I 940-RMU — Ducu iii b ii l 90-10 F il ed 07/09/2000 . Page G of 12 



STEP THREE 

1. If the grievant is not satisfied with the Step Two 
decision, the grievant may appeal the grievance in writing 
to the appropriate Division/Office Director or designee 
located in Headquarters within ten (10) working days after 
receipt of the Step Two decision. 

2. The written appeal shall include a copy of the original 
grievance filed, and a copy of- the Step One 

and Step Two officials' decisions (if provided).- 

3. The Step Three official or designee shall meet with the 
grievant and no more than two (2) UNION representatives 
within ten (10) workdays after receipt of the written 
appeal unless the meeting is mutually waived by the 
Parties. If. the Step three official is not located at the 
grievant' s worksite, the meeting will be conducted by 
telephone. 

4 . The Step Three official shall issue a written decision to 
the grievant with a copy to the designated UNION 
representative within ten (10) working days after the 
meeting or within ten (10) working days after the receipt 
of the appeal if no meeting is held. 

STEP EX>UR (optional) 

1. If the UNION is not satisfied with, the Step Three decision 
it may at its option, appeal the grievance in' writing to 
the Chairman or designee within ten (10) working days after 
receipt of the written decision of the Division 
Director/designee or communication of the mediator at Step 
Three . 

2. This step of the grievance procedure is not available to 
those who are self- represented. 

3. The written appeal should include a copy of the original 
grievance filed, and a copy of the step one, two and three 
officials' decisions. 

4. The Chairman or designee shall issue a written decision to 
the grievant with a copy to the designated UNION 
representative within ten (10) working days of the receipt 
of the appeal . 



STEP FIVE 



If the grievant is not satisfied with the Step Three or FoUr 
decision, as applicable the matter may be referred to arbitration 
by the UNION in accordance with the provisions of Article 48, 
Arbitration. The referral to arbitration must be made within 
twenty (20) workdays after receipt of the written decision of the 
Division Director or designee (or, if timely elevated to Step 4 
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by the DNION,_ within twenty (20) workdays after receip't of the 
decision at Step 4.) 

The EMPLOYER shall provide the UNION with a listing of the names, 
titles, addresses, and telephone numbers of each management 
official referenced in this grievance procedure upon execution of 
this Agreement. 

Grievances involving a group or groups of employees within a work 
unit (such as an office or division) may be filed directly at 
Step 2 of this grievance procedure with the appropriate 
management official. Grievances involving a group or groups of 
employees in more than one (1) work office or division may be 
filed directly at Step 3 of this grievance procedure with the 
appropriate management official. 

All decisions at each step of the grievance procedure shall be 
delivered to the grieving employee, and his or her designated 
representative. 



SECTIOM 6 



All time limits referred to in this Article, except those referring to 
arbitration, may be extended by mutual consent of the Parties prior to 
the expiration of such time limits. 

Failure of the EMPLOYER to observe the time limits where no extension 
has been agreed to shall entitle the grievant. to advance the grievance 
to the next step. 

Failure of the grievant to observe the time limits contained in this 
procedure where no extension has been granted, will result in 
termination of the grievance unless the EMPLOYER has failed to respond 
timely at that step of the grievance plrocess for the particular 
grievance in question. 



Upon advance written request, the P; 
produce, during official time and d> 
procedure, available witnesses who 1 
matCer at issue; 



When two (2) or more employees file 
same facts, events and the same issues 
or a mass grievance, the grievances shjall 
through the grievance and arbitration 



All grievants and employee representatives 
locations when meeting with EMPLOYER 
procedure shall be on official t 
diem expenses by the EMPLOYER in 



es have the obligation to 
3 the steps of the grievance 
relevant information on the 



individual grievances involving the 
arising out of the same incident 
be consolidated and processed 
procedure together. 



required to travel to 
cfficials pursuant to. this 

shall be paid travel and per 
with this Agreement. 



accordance 
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A. If the EMPLOYER alleges that a grievance is not grievable and/or is not 
arbitrable the EMPLOYER shall notify the UNION in writing, stating all 
the reasons for such determination, 

B. When the EMPLOYER alleges an issue to be nongrievable or nonarbitrable, 
the UNION will have five (5) working days to amend and refile the 
grievance if it wishes. It will be resubmitted at the level at which 
the issue was raised and proceed as a normal grievance, 

C. Questions that. cannot be resolved by the Parties as to whether a 
grievance is on a matter subject to the negotiated grievance procedure 
or arbitration, shall be resolved by submitting the issue to the 
arbitrator assigned the full case. 

D. If a question of grievability is raised, the grievance shall proceed 
through the grievance procedure with the question of grievability 
joined to the grievance. 



In lieu of the step-by-step procedure set out in Section 5 of this Article, 
the UNION may submit a written grievance to the EMPLOYER when it alleges that 
the EMPLOYER has violated terms and conditions specifically granted to the 
UNION by statute or under this Agreement. Such a grievance must be submitted 
in writing to the Assistant Director, Human Resources Branch, Division of 
Administration, within twenty (20) workdays after the occurrence of the act 
which gave rise to the grievance or twenty (20) workdays aftfer the UNION 
became aware of the action. Upon receipt of the grievance, the UNION and ' 
EMPLOYER representative (no more than two representatives for each Party 
unless mutually agreed otherwise) shall meet within ten (10) workdays to 
discuss the grievance. A written decision will be issued to the UNION within 
ten (10) workdays after the meeting. If the UNION is not satisfied with the 
decision, it may appeal the decision to- arbitration in accordance with the 
provisions of Article 4B, Arbitration, such appeal to be made within twenty 
(20) working days after receipt of the written decision. 

SECTIOM 10 

When EMPLOYER grievances arise, they will be submitted in writing to the HTEO 
Chapter President! Such a grievance must be subraitted in writing to the 
Chapter President within twenty (20) workdays after the occurrence of the act 
which gave rise to the grievance or twenty (20) workdays after the EMPLOYER 
became aware of the action. The management official who filed the grievance, 
or designee, will meet within ten (10) workdays with the Chapter President or 
designee, and/or. National NTEU representative to assure that all pertinent 
facts are made available. The Chapter President or designee will provide a 
written decision to the management official or designee within ten (10) 
workdays after the date of the meeting. If the grievance is not settled by 
this method, the matter may be referred to arbitration by the EMPLOYER. The 
decision to seek arbitration shall be made within twenty-one (21) calendar 
days after receipt of the written decision. A letter invoking the grievance 
for arbitration must be served on the UNION'S National President within 
twenty (20) workdays of the written decision. 
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ARTICI.E 48 
ARBITRATIGN 



A, Upon written notification by either the EMPLOYER or the ONION, any 
unresolved grievance processed under Article 47, Grievance Procedure, 
may be appealed to binding arbitration. 

B. Such appeals must be hand-delivered or sent by certified mail to the 
regional National Counsel, NTEU or the Assistant Director, HR Strategy 
and Labor Relations Section, FDIC, 550 17th Street, N.W,, Room PA-1730, 
5016, Washington, D.C, 20429, Any appeal to arbitration must be made 
within the time limits set out in Sections 3, 5, and 9 of Article 48, 
Grievance Procedure, In order to expedite the optional arbitrator 
selection procedures outlined in Section 2, below, a courtesy copy of 
the invocation will be provided (normally by fax) to the senior 
counsel, FDIC, Legal Division, Labor and Employment Law Section, 
Washington D.C. 

SECTICM 2 

The procedure for selecting an arbitrator for grievances arising under this 
Agreement is set forth below, 

A, Optional procedure: when arbitration is invoked, the moving party 
may, at its option, contact the Senior Counsel, FDIC Legal 
Division, Labor and Employment Law Section or the Regional 
National Counsel, NTEU, as appropriate, and reqtiest to use the 
next member, in rotational order, of the parties expedited 
arbitration panel. If the parties mutually agree to do so, no 
further "striking" procedure is required. The expedited 
arbitration panel is the panel referenced in Article 49, Section 
2. 

B. When arbitration is invoked and there is no mutual agreement to 
appoint an arbitrator from the expedited arbitration panel to 
hear the case, or no response from the other party concerning 
such request, the moving Party will, within ten (10) workdays 
after invocation, request a list of seven (7) arbitrators from 
the Federal Mediation and Conciliation Service (FMCS), A copy of 
the letter to FMCS shall be delivered to the other Party, 

C, The moving party will attempt to contact the other party within 
five (5) workdays after receipt of the list from FMCS to seek 
agreement on ari arbitrator, ■ 

D. If the Parties cannot mutually agree on an arbitrator, the 
following procedure shall be' used to select an arbitrator: 

1. If the date of the transmittal letter from FMCS is an even 
number, e.g., the second, fourth, the EMPLOYER shall select 
the first name to strike froia-the list. 
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2. If the date of the transmittal letter from mcs is an odd 
number, e.g., the first, third, the UNION shall select the 
I first name to strike from the list. 

I . . 3. The other Party, shall then strike one name from the list. 

^ The Parties shall repeat the procedure until one person 

I remains on the list, which person shall be the duly 

j selected arbitrator. 

I 4. The parties will attempt, to contact the selected arbitrator 

' for the purpose of scheduling a hearing date within ten 

I (10) workdays after the selection. 

I . 

I E. The FMCS shall be empowered to make a direct designation of an 

j arbitrator to hear the case in the event either Party refuses to 

! participate in the selection of an arbitrator. 

] F. If the Parties fail to agree on a joint submission of the issue 

j for arbitration, each shall present a separate submission, with a 

copy to the other Party, and the arbitrator shall determine the 
1 issue (s) to be heard. 



I G. Failure to prosecute a grievance referred to arbitration shall 

j render the grievance and arbitration request null and void. If a 

' party who has referred a grievance to arbitration does not 

j actively pursue the grievance for a period of four (3) months, 

, the other' party may thereafter provide written notice of at least 

i sixty (60) days of its intent to declare the grievance null and 

void. If no arbitration hearing has been held during the notice 
period, then the case will be considered closed. The parties 
' agree to cooperate on the scheduling of arbitration hearings 

: within any such notice period, 

i 

; SECTIOM 3 

\ A. The arbitrator's fees and expenses, if any, shall be borne equally by 

i the Parties, unless otherwise stated in this Agreement, It is 

I understood that any per diem costs of the arbitrator are governed by 

( the applicable rules and regulations. The arbitration hearing will be 

! held at a mutually agreed upon location, normally the EMPLOYER'S 

■ premises, during the regular day shift hours of the basic workweek. 

B. The grievant(s], the grievant's Chapter representative (one employee) 
; and all employees who are called by the arbitrator as witnesses, and 

I who are on active duty status, shall be excused from duty to the extent 

; necessary to participate in the arbitration proceedings without loss of 

|. pay- If an employee must be excused from duty, the amount of time 

necessary to testify shall be granted in accordance with Article 9 of 

this Agreement. 

C. A verbatim transcript of the arbitration proceedings shall be made 
unless the Parties mutually agree that one is not needed. The cost of 
the transcript will be shared equally by the Parties. 

D. Either Party may file an exception to the arbitrator's award with the 
Federal Labor Relations Authority under regulations prescribed by the 



L 
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Authority except-that exceptions to an arbitrator's award in connection 
with a grievance filed under Section l.D.. of Article 47, Grievance 
Procedure; shall be handled in accordance with the requirements of 5 
U.S.C. Section -7121 (f ) „ A copy of such exception shall be provided 
concurrently to the other Party. 

An arbitrator has the authority to award reasonable attorney fees in 
accordance with the standards established under 5 U.S.C. Section 5596. 



SECTIOM 4 



The arbitrator shall have the authority to make all grievability and/or 
arbitrability determinations. The arbitrator will render a decision on 
issues of grievability and/or arbitrability prior to addressing the 
merits of the original grievance. This does not preclude either party 
from petitioning the arbitrator to render a decision on issues of 
grievability and/or arbitrability prior to hearing the merits of the, 
original grievance. 

The arbitrator shall have no power to add to, subtract from, or modify 
the terms of this Agreement. The award will be limited to the issues 
presented at arbitration. The arbitrator's decision will be final and 
binding and the arbitrator will have the authority to make an aggrieved 
employee whole to the extent such remedy is not limited by law. 

The arbitrator shali have the obligation of assuring that all necessary 
facts and considerations are brought before him or her by the 
representatives of the Parties. 
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Signed at Washington, D.C. this /y day ol )nCt^*iUJlhM . 2003. 



FOR THE NATIONAL TREASURY 
EMPLOYES UNION 



Colleen H. Kelle: 
National President 



FOR THE FEDERAL DEPOSIT 
INSURANCE CORPORATION 



(LJk.iL, - ^^^^ 




Miguel A. Torrado, Associate 
Director, Division of 
Administration, Human Resources 
Branch 



APPROVED at Washington, D.C. this 25th dav,iJ3f February , 2003 




Donald #owell. Chairman 

Federal Deposit Insurance Corporation 



^sejj06^-cv^1 94U-HMy ^^ Uocument 90-1 1 Filed 07/09/2C^ t^W^^ °^.%] 



iO\*!*^ ' ~r/^'0*7 "^^^'^ ( ^eral Deposit Insurance Corpor? _ 
^ ( ^JtAL COMPLAINT OF DISCRB. A^N 

Agency Docket Number JFDIC£a^0056 



Hoi 



i^fote: This fom is to be osed if yon bdleve yon have beeo disdlmlnated against because of race, 
intal disabiUty, pbyikal disability, religioi), rciffisal, suoia) wientatioii, parenta) status, or 
inrtrtictioBsofpageJ oftlutfonn prior to completioD. 



geD<tic 



Name of Complainant fi«»n J7f»^ ao) | Position fJo6 TiOeff^ttai^seHts^Gimit) 



g^ro mat Ufic 



Home Phone (Arta C»de^w«itr).-^^f :, ^3C7T5t^ 




WorkPlione (Ar^ a«tb//u9iba-): 



J^^ 7^{raM>i 



Addresf of Office you bcDeveUiscnDiii 



><%7*V 



Organizatioo Location/ Woric Address 

(PMiUm^ Office & Number Sma, Room Nix, Cty, State, Z^ Coie) 



Name & Addres/of Office you I 

ymi{DMston/0!fflCfANumbtr^ttt,XopmNx,Cty,State,ZfyOti€) 



Comiriainant's Hepresentatiyc (ffappUf^^ 



Attorney: JPfYES Q NO {Cheokapprcpiiiocbmctfi^^aeabU} 



Reprcsentatlve'8 Name; 



Name of Firm/) 



Address (NimilterStntt, ay,Suie,Z^ Co4c) 



Designstion of Representative Fonn Completed and Attached 

H YES □ NO , 



Fay Number f.fa»CMteJto,tf«rj.- ^qj^) <y/(,- ^sAq 



^aris(cs) of Ailegatioa(s) fX^aifreftUubex(a)maJvtdfi,) 



0D COLOR ^4»^ 



U DISABILITY (Hireciftt ( Q GENETIC INFORMAHON I ^i^iEBVlSALforpa>iidp«,i«e 



a NATION ORIGIN^j^wtf^j 

DSKtfj>t*«y 



a AEUGION {a>«/» 



I^SEXUAL OfilENTATZON 



a PARENTAL STATUS 

I fewasrf I 

ClttiinCs) being complained of fCftedl^Bwpriroftfttftfjaarfjjwcj^iftej^^ cecmtd.) 






Claimft) 

□ Appoiptmcni/Hlre' 



D Asgienment^aty~ 



I D Award 



[ DPcmotipn 



D Disciplinary Action" 



L JEvalnation/Appraisal- 



— piradon of Awwdntment , , 

Otherff>Kifei; Hts^Vig ur\J>tCnfnijJr 



Clalmfs) 



rai-assment, noa-^senal 



ITS 



Overtime 



tgaBigniaeiit/Traasftr 
] Rednction-In^orce 



Have you raised this claim(s) in another forum {}tsMgfU«m, 
g Yes, specify Uie fonim and give the datefs) filed; 



r mAA IhtiiaHtSimtm PmetHi 



Cbimfs) 



s 



□ Suspension 



jTime and Attendance 



ly^oridng 



*i X cj, jticviijr mc tviUMu huh Riye me oaietsj iiiea: 

Have an alleged discrimiaatory mattew in this complaint bcetf dise ossed with a KDIC EEO 



rdtH- us. District Cowiif? D YES" 



Name of EEO Coumelor: 



l^NOl 



Pate you receive J the Notice of Rigitt lo Ffle ■ FormaJ Complaint: 



|g[YES □no 



t corrective action are you seeking? ' ~~r ; f~; J_.^„- 
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. ^' ttrai jLieposic insurance uorporanfln 

i JvjAL COMPLAINT OF DISCJRIK I W 

Agency Docket Number FDICjeO-040056 



■ I believe that I SHficxed discriiiiiiistiDa based on [choose one or more: race, color, o 
n ptmical disability, religioii. n^rjsil, jenal orientetion, parental Jtntiis, or gcDctic 



lt>rovide names ofinvotved maoageineiit ofiicial(si) and or witnesses] 



r^Jai 

m 



Jain wby you believe the action was discriminatory, t.%. discriminatofy staf ements, others who witrc treated more favorably, 
'^~ any other irasonCi)) 



K CLAIM NUMBER! 

I ftlse same format aa for Claim Number 1 aboTcl Attach additional sheets, if necKsarv. 



|)IC271(WH(R«vie*edOa/2004) CSeePage3forLi3tructiwisinC0mp]etineFOnnandPnvacy Act Statement) 
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Joiies, Ophelia 

From: GibSon-Micfiaels, Yolanda C. 
Sent Tuesday. October 12, 2004 1:28 PM 
To: Jones, Ophelia 
Subject: Dfesr^nafion of Rep-(nfbrmal1.doc 



Agetacy Docket Number ft)IC]E;O040056 

I, Yolanda C. Gibson-Douglas, hereby designate the individual listed below to sefve as Wy 
tepresentative in all matters pertaining to my discriminatibn claini(s) against the l^eder^ Deposit 
Insurance Corporation. 

Name of Re^jreSenlative: Attotney Natbafliei Johnson & Associates 

Address: 1717 K Street NW - SuRe 600 

Washingfort, DC 20036 

V Telephone Number: 202-508-3645 

Facsimile Number: 202-33l-3?59 

E^MaU Address; natha nietesqui^aoL goin 

I itadi^stand that the authority and regjioiisibility grSiitied to the above person bydiis designation riiay be 
teimitiated by me at any tiine. If this shcitild oCcnir, I will aotify, m wtitiiig, the HEO Cotmselbrj as 
ifltfieated below: 

FEDERAL DEPOSIT JKSURANCfi CORfOIiATiON 

OFFICE OF DivmsrrY akd economic oppo&ttjNm" 

ATtN: OpHElJA JOKeS, ££0 tOUNSELoK. 

ROOM80M235 

3561 NO-RTHFAlKFAXDftrVE 

AJRUNCjTON, VA 22226-3500 

Facsimile Numbest; (202) 4i6-25'2.0 

Aldiough my represaitative niay act for me in all rndttei^ pertaiiiing to my disciiifnidaticai claitns, I 
understand &at in the event 1 withdraw my clsaiH during the EBO pftfcieSs 6i tdach a getdeaftlfetit Witti the 
Federd De^josit Insurance Cofporatiori, I rffiist personally sign any withdawal notice or setflenlest 
agreeiheat. 






lease sign, date, and return this forfli to die EEO CotlilselOr via ihail to the address ifldicated above or 
ia fecsirnile transmission to (202) 41 6-2520. 
Yolanda C. Gibson-Michaels {SIGNED} 
Yolanda C, Gibson-Michaels . . 10/13/2004 

■■ 1 0/1 2^O0ufcS^^ '^'^^^ '" " ■ ' ' ■ ' ■■■■■■'■■'"■ ■.., V ■■-■■'■■■;;■■ V-; ^- '^ti v - .'^ :f^^^^r ■ ^^^ , -[i^^r. ^^y?f^p; 
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rr" 



u/s/ey 



All ofnaal conespondence will be seat to die above designated npresentalive, vrifb, copies to Aggrieved Person, unless Agg 
Person diteCK the EDIC in writing to send official correspondence directly to him or her. 29 CJJL § lfiI4.605(d). 



V 
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Federal Deposit 1 

55017B>SlreelNW.W»tfMBgtoi>.D.a20BM9a) UgalDM^ 



MEMORANDUM TO: Yolauda C. Gibson-Micliaels 

LafomiatiQD Specialist y^ 



niDM: Stq>beQ M. Hf 

Senior Counsel 



^^^ 



DATE: November 1, 2004 

SUBJECT: Perfannauce Review Meeting and Time and Attendance 

Expectations 



This memoiandum will memorialize the discussion we had, and llie instrucdons I gave to yon, 
last week during the meeting in which I gave you your performance rating under your annua l 
Performance Managonoie Plan (FMP). SpedficaUy^ we discussed your pedbnnance rating for 
the 2001-2004 rating c^le, my nictations for your per&nnance in the new rating cycle, and 
my expectations reganUng your time and attendance. Also present were Donna Sclmll, your 
KTEU t^resentative, and Fenny Elgas, Manager for the Administradon Unit 

PerfanmaiTCft P.Ypectatioi;is 

On October 27, 2004, we met b) discuss your Perfcmnance Rating for the rating period 2003- 
2004; at winch time I pFesented you with your peifoimance a^ppiraisal that included the list of 
acconplishments for the rating period that you provided to me; During your perjbtmance 
review, we discussed your Position Description and tbc duties feat are assigned to yon. To 
eliminate any confusion, I have attached your current position desoiption to this memorandum. 
If yon are still unclear about what work is assigned to you, I will be happy to meet with you 
again to go over it with you. As ire discussed at your perfbimancc review, you need lo bdng all 
of your work assignments Tsp to date. Your responsibihties include, among other duties, iqxlating 
data on several database systems; includmg LMIS and LPS, the Legal Division's management 
information and payment systems. Specifically, you ne«i to input data on to die OCATS system 
so it is cuiTcnt Currently, thwe arc no entries on the system for 2004. 

Time and AttmAnnr -c Ejcpecfations 

In Ae course of reviewing your PMP, we discussed your lack of con^Jliance with the 
Corporation's time and attendance rules. Your cutroit ofEcial hours are 8:00 am to 4:45 pm, 
inchiding a 45 minute hmch period. Since July 12, 2004, 1 have observed that you have regularly 
beai arriving between 9:00 am and 10:30 am, or Isbet, virtually every d^. You rarely, if ever,' 
call in to say you win be late. When you lake offihe entire day, youcall in thatsame day at 
about 10:30 am to one of die section's secretaries but nevar to me. I have had to ask you to put in 
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for Annual Leave or Leave WiHtout Pay for those late airivals and/or absences because you have 
&i]ed to submit written leave requests vpoa your letum to du^ in accordance with Coiporatitm 
leave policy. Effective inunediately and as we discussal, I am directiDg tiiat you either comply 
with your present declared work S(^iedule or submit^ in writiDS, a change in that schedule if you 
cannot make it in to wodc by 8:00 am. Note ibst under die Coiporatioo's time and attraidaDce 
policies for full-time work schedules, your darting time must be no lat^ than 9:00 am. 

Requests for annual leave or leave wiiix>utpay are to be submitted by you and ^)pn>ved by me 
in advance of your absence, except in emergency dtuattoos. 

I also direct that if you find that you are going to be late or cannot come in due to unexpected 
illness of yourself or &mily member, or anotho- emergency, you are to call me at 202-736-0353 
at or before your established startiiig time to inform me of your request fcr leave. If I do not 
answa the phoney you are to eifliM- leave an Andix message or leaw a message with the 
secretary v^ answers the phone, and include a phone number wttere you can be reached in the 
event I need to speak with you about your leave request If you comply with these procedures 
and have submitted sjjpropriate documentation, I will grant either annual leave (to the extent it is 
available) or Leave Without Pay. Note that because you have a negative sick leave balance and 
still have available annual leave, I will not grant additional advanced sick leave at this time. 
Your &iluie to con^ly wifli my instructions will result in you being considered to be Absent 
Without Leave (AWOL) for the period of your absence. While AWOL is not a disciplinary 
action, charges of AWOL and your continued feihire to comply with the trams of the 
Corporation's time and attendance policies can serve as the basis for discipfinaiy action to be 
taken against you, up to and includhig removal. 

' If you have personal or femily issues that prevent you from arriving at work at your scheduled 
start time, we can pursue aluanatives within Jhe Carporation's policies such as a part-time tour of 
duty. In addition, the LifeWoiks program is available to you 24 hours a day at ] -877-881-1360 
to provide fre^ confidential assistance with all the issues of daily living. 



Cc: Donna Scholl-NTEU Representative 

Penny Elgas- Manager of Administration 



6 
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Fedwn) Deposit Insurancs V .poratlon 

1717 H. Street tM. WashlnglOD, D.C. 2M2»«9D 



November 1.2004 



TO: Yolanda Oibsoa-Kficbaels 

IjifonDxtiDn Specialist 



FROM: Stephen M. 

Senior Counsel 



r^g/^ 



SUBJECT: WorimlacebeJiavior 



This memotandum is to pat you on clear notice conceniing my expectations for your woiVplace 
behavior. Since becoming yow &st-]ine supemsor on July 12, 2004, 1 have had the Of^itunity 
to observe your behavior w<Hktng witiiin fhe Legal Services Unit and amrag others on &e floor. 
I have noted numerotis inddents of disnq)tive behavior which I desoibe below and which are 
having a detrimental iin]>act on staff wifldn our 



You have on many occasions come in to my ofSce unannounced and interrupted ongoing 
conversations even when my door was closed. You continue to ask for advanced sick leave even 
after I and others have explained to you on many occasions fliat yon lave no entitlement at this 
time to additional advanced sick leave, and I will not grant iL You contiaually raise events that 
occurred before I was your supervisor and v^cb. have been closed. You ha^ felsely accused a 
secretaiy and &e Assistant Gracral Counsel on this floor of physically assaulting you and me of 
verbally assaultmg you. You r^eated these felse claims to otha onployees on Ac floor yst 
have refused to meet and cooperate fiirtha- with the Corporation's investigators on this matter. 

Recently, Penny Elgas, Manager for the Administration Unit, had to send you a memo in which 
she directed that you contact her first before yon go to her suite of ofBces in the Main Building. 
This was occasioned by your showing vp at those offices on September 22. 2004 for your 
^ipointnifint with an EEO investigator. Raftier than just meet wi& 4e mvestigator, you walked 
throi^ Hat office suite, disrupted staff who were working fliere, and told a number of 
Administration Unit en^tloyees to **tell the trufii". 

I have also learned that prior to my becoming your supemsor, you displayed numerous instances 
of disn^>tiye behavior regarding previous time and attendance issues and an approved ofBce 
social activity. After being advised that the issues you raised were reviewed by management, or 
in some cases, the Corporation's Management Response Team or the Office of Inspector 
Genera], and were found to be consistent with FDIC policy and/or practice, you continued to 
mal» refereaices to your cornplaints. 

While rnanagcment in no way is attempting to diminish your rights, there are specific 
ejqwctations tiiat are essential for you to adhere to each and every workday. 

It is critical that you avoid creating disruptions in the workplace, and fliat you conduct yourself 
in an appropriate manner i^ien dealing with all individuals during the course of your workday. 



7 
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You must immediately discootiime intemipting staff wfaije they are woridng just so that you may 
vent your fiistratiOQS. When a situation arises in the course of your work day that causes you 
cQDcem, you should nrange a time to meet wift me to discuss the issue. Iti$iiotappro|iriatcfor 
you to enter my ofScc without invitation when the door is closed, or to intemipt conveisations 
among stafTmemben to air your caacems. 

I expect you to cooduct yoimelf in a professional manner with all individuals— this inchides 
your st^eivisois as well as co-workers. I also expect that you will not use ofBcial corporate time 
to handle pers(»ial issues, but will focus your time on your assigned duties as set forfi in your 
position descnption. 

You have repeated many statements to me since I became your supervisor concerning issues that 
you have raised in past years. I have told you each time fliat the matteis yon raise were 
addressed by other FDIC management officials, and fliose issues arc closed. Yet, you continue 
to reiterate these same issues. 

The examples provided above cause me to have deep concem for yonr personal well being and 
your abih'ty to conduct yourself on the job. Since these concerns have an impact on your 
capability to contribute to the work of the Corporation, I encourage you to seek counseling. 

The WorkLife Program is a vohmtary program which provides expert guidance and counseling 
to employees who desire to overoome problems related to daily life. An appoinhnmt has been 
node for you with tiie on-site counselor, Ms. Laurie Preston, on Wednesday, November 3«L at 
10:00AM. You are scheduled to meet with Ms. Preston in 1730 Pennsylvam'a Avenue. Room 
2012. If you have any questions regardmg die program prior to your scheduled appointment, 
you may contact Ms. PiEston at (202) 942-3672. 

During your appointment, please sign a consent statement (FDIC Form 2800/27) so that the 
counselor can inform me of your attendance. Ms. Prestra is a licensed clinical social worker and 
your conversaaons with her will remain confidential You are cntided to official time for tins 
appomtmcDt, and may be granted additional official time at your request for to to six counseling 
sessions. If you choose to continue wilh die counseling program, fiituie sessions during duty 
}°^ ^*S^ *° ^^ requested as annual leave, sick leave (to die extent tiiat it is available), or 

IstrooiJyciKourageyautopartidpateintheprogram. While I have no desire to intrude m your 

private life, I am mtentsted m your ability to folly poEform your job for tiw FDIC. Fur^^ 

tins program IS voluntary, I believe tiiat your concerns can be overcome witii the proper 
assistance. f^^i"^ 



If you wish to discuss tiiis matter, please feel ftee to 
Cc: DoimaSchull 



^ 
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SETTLEMENT AGREEMENT 



Between, 

Yolanda Gibson-Michaels, 




Employee, 




and 




Federal Deposit Insurance Corporation, 

Agency. 


Date: January 14, 2005 



The parties to this Settlement Agreement (Agreement) are Yolanda Gibson-Michaels ;. ■ 
(Employee) and the Federal Deposit fiisurance Corporation (FDIC). The parties agree to 
enter into this Agreement to resolve all employment related issues between the Employee . 
and the FDIC. The terms of this Agreement are as follows: 



1 , The FDIC agrees to approve the Employee's application for the buyout under the 
tenns of the current buyout program. Upon the effective date of the Employee's ^ 
resignation, the FDIC shall process the buyout payment to the Employee under that 
program. 

2. The Employee shall be placed on paid administrative leave for the period of January 
13*through JaDuary21^, 2005. During tiiis period of paid administrative leave, the 
Employee will not report to her ofBce, and the Employee will not be in or around FDIC 
premises without prior coordination with James I^awrence, Senior Counsel, or her current 
supervisor. 

3. The FDIC agrees that it will not issue a proposed removal action against the 

Employee, nor will it issue any other type of proposed disciplinary action. In addition, 

the KDIC agrees that it will not file any claim or complaint against the Employee on the 

basis of any statements she has made or actions she has taken, up to the date of this 

Agreement ia federal and state courts and any federal, state or local government 

administrative agency, based upon information known, or which reasonably should be T^^^ j 

known, on or before the effective date of this Agreement. ^B^^^^ 
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4, The FDIC agrees to expunge the SF-50 and any other documentation of the 5 day 
susperisioii fix)m the Employee's o£Qcial personnel folder or records. If there are any 
references to AWOL charges in the employee's OFF they will be expunged The 
expungement of this suspension and other leave changes from the personnel records and 
other records shall not result in the payment of any money to the Employee, 

5. In consideration for the Agency's performance of the requirements of Paragraphs 1 
through 4 above: 

a. The Employee agrees to resign from the KDIC with an effective date of January 21, 
2005; 

b. The Employee hereby withdraws, with prejudice, all of the Equal Employment 
Opportunity (EEO) complaints which she has filed against the FDIC, regardless of where 
her complaints are in the EEO complaints process and the Employee agrees that she will 
cooperatern the processing of any p^erwork necessary to effect these withdrawals; and 



c. The Employee agrees that her resignation from the FDIC on January 21 , 2005 is 
irrevocable. 

6. The Employee agrees that her resignation is completely voluntary and that this 
Agreement resolves her disputes with the FDIC to her satisfaction. 

7. The Employee agrees that she mil direct any and all requests for information about .. , . 

;. heremploymentwithtbe Agency to the Dimion of Administration, Human Resources .■..'-, ^ . ,.- 
Branch,.550 17*_Street,NW, PA 1730- 5040A, Washington,DC(202-942-3148). The " 
only information that, will be released is the dates of the Employee's employment, her' 
grade, her salary and that she was performing at a fully successful level at the time of her 
resignation. 

8 . The parties agree and acknowledge that this Agreement was reached freely and in good 
faith, in con^lete resolution of any and all claims which may otherwise be asserted by the 
Employee, and in consideration of the terms and provisions provided in this Agreement 
The parties agree that no money or other relief of any kind shall be provided to the 
Employee except as expressly stated in this Agreement The FDIC and the Employee wiU 
bear their own expenses, including attorney's fees. 

9. The Employee agrees to waive any and all rights to file a grievance, OfBce of the 

Inspector General complaint. Federal Labor Relations Authority charge. Merit Systems 

Protection Board appeal, or Equal Employment Opportunity Commission complaint, or to 

initiate any other administrative or legal action against the FDIC or any of flie FDIC's 

cmrent or former employees, or anyone else a party to this settlement, regarding any 

persoimel action involving the Employee up to the effective date of this Agreement, This 

includes, but is not limited to, filing any action or complaint with the FDIC, the FDIC's 

0£5ce of Diversity and Economic Opportunity, the KDIC's OIG, the FLRA, the EEOC, 

theMSPB, the Office of Special Counsel, federal and state courts and any federal, state or 

local government administrative agency, based upon information known, or which 

reasonably should be known, on or before the effective date of this Agreement D'$^/7^ 



employees^ representatives, ofScers, and directors, from any and all complaints, 
grievances, claims, demands, actions or causes of action that she has held, or may now or 
in the iiiture hold, in any capacity whatsoever, as a result of her employment or as a result 
of any personnel action involving her, including, but not limited to, the claims set forth in 
herpendingEEOC complaints. 

1 1 . This Agreement does not constitute and shall not be construed as an admission of 
liability on the part of the FDIC or as an admission by either party of the vah'dity of the 
positions and contentions of the otherparty, including all present and fonner ofiScials, 
ofScers, employees or agents of the FDIC, with regard to any claims which have been or 
may otherwise be raised by either party. 

, 12. This Agreement has no precedential value for any current or future disputes, 
proceedings or settlements. 

U. This Agreement is subject to the review and approval of the EDIC OfiSce of Diversity 
and Economic Opportunity, 



FOR THE EMPLOYEE: 



Yoiandd C. Gibson-l^^Kchsels 



FOR THE FDIC: 




■James R. Lawrence 
Senior Counsel 




l/lju^' 



Donna Schull ■ x)ate ■ 

National Treasury Employees Union 



t yc^/^^ 



jfSce olDiversity and Economic Date 

Opportunity ^-g ^g 
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Offioe d Diversity and Econanic Opportunity 



EEO COUNSELOR'S REPORT 
AGENCY DOCKET NUMBER FDICEO-060043 



AGGRIEVED PERSON: 



Name: 


YolandaC. Gibson-Michaels 


Job Title/Series/Grade: 


Former FDIC Employee 


Office/Division: 


N/A 


Work Address: 


N/A 


Home Address: 


22210 Anvil Lane 




Temple Hills, Maryland 20748 


Home Phone No.: 


(301) 630-5062 


E-mail Address: 


vcmichaels(a),vahoo.come 


AGGRIEVED PERSON'S REPRESENTATIVE (if applic 


Attorney: Yes ( ) No ( ) 
Name' 




Address: 




Phone: 





C. COMPLAINT INFORMATION 

Complaint is: An Individual Complaint (X) A Class Action ( ) ■ 

A^rieved Person Waived Anonymity: Yes (X) No ( ) 

Negotiated Union Grievance Filed: Yes ( ) No (X) 

For Mixed Cases - Appeal Ffled (or to be Filed) with MSPB: Yes ( ) No ( ) N/A (X) 

Has Aggrieved Person Filed Prior Complaint(s)? Yes (X) No ( ) 

Docket Numbers: (1) FDIC- 97-39, filed March 28, 1997; (2) FDIC-98-67, filed 
May 14, 1998; (3) FDICEO - 040039, filed April 30, 2004; (4) FDICEO-040056 filed 
September 23, 2004; (5) FDrC-050054, filed April 27, 2005; (6) FDICEO-060013, filed 
1/6/2006; and (7) FDICEO- 060025, filed 3/30/2006. 



CHRONOLOGY OF EEO COUNSELING: 

Date of Initial Contact: 08/21/2006 

Date of Initial Interview: 09/01/2006 

Date of Occurrence of Alleged Discriminatory Event: 08/18/2006 

45* Day After Event (or Knowledge of Event): 1 1/01/2006 

H contact is beyond the 45*'' day, explain the reason for the delay: n/a 

Date Notice of Rights and Responsibilities issued: 09/06/2006 

Date of Extension of Counseling: 90*'' Day: n/a 

Date of Final Interview: 09/15/2006 



Revised 03/2006 
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Date Notice of Right to File a Formal Complaint issued: 



E. BASIS(£S) FOR ALLEGED DISCREVaNATION: 

1 (x) Race (A&ican American) 

2 (x) Color (daik skin) 

3 ( ) National Origin (specify) 

4 (x) Sex (female) 

5 (x) Age (date of birth: 04/01/59) 

6 ( ) Mental Disability (specify) 

7 ( ) Physical Disability (specify) 

8 (x) Religion (Christian) 

9 (X ) Reprisal (See Section C) 

10 ( ) Sexual Orientation 

11 ( ) Parental Status (specify) 

12 ( ) Genetic Information (specify) 

F. ISSUE(S): (actions, decisions, policies or practices alleged to be discriminatory) 

() Appointment/Hire () Training () Promotion 

( ) Time & Attendance ( ) Pay ( ) Overtime 

( ) Reassignment ( ) Reduction-In-Force ( ) Retirement 

( ) Reinstatement ( ) Assignments/Duties ( ) Termination 

( ) Awards ( ) Suspension ( ) Transfer 

() Reprimand ( ) Work Conditions ( ) Demotion 

( ) Evaluation/Appraisal (x) Harassment (non-sexual) 

(x) Sexual Harassment (x) Other explain: violations of rights as a federal employee 

G. LOCATION OF ALLEGED DISCRIMINATORY EVENT 

Legal Division ("Legal") 

3501 N. Fairfex Drive, Room D-5072 

Arlington, Virginia 22226 

H. REMEDY REQUESTED: 

1 . Reinstate to feder^ service effective January 2 1 , 2005 ; 

2. Deposit an additional $34,186.01 into checking account; 

3. Restoration of annual and sick leave, and health b 

4. Award compensatory damages; 

5. Attorney's Fees; and 
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6. Removal of all FDIC's officials t^o violated rights and denied due process. 

H. SUMMARY OF COUNSELOR'S INQUIRY: 

(1) Aggrigved Person : 

Ms. Yolanda C. Gibson-Michaels, the Aggrieved Person ("AP"), alleges she was 
discriminated against and harassed on the bases of race (African- American), color (dark skin), 
sex (female), age (DOB: 04/01/59), and reprisal (prior EEO complaints) when, on August 1 8, 
2006, she learned that the surveillance (wiretap) FDIC subjected her to was unlawful and 
effectively violated her rights to due process. 

Background 

In January 2005, AP entered into a settlement agreement with the FDIC in which she 
^reed, in part, to resign firom her position with the FDIC. AP challenged the validity of the 
agreement and in November 2005, the Merit Systems Protection Board ("MSPB") found the 
agreement was invalid. Therefore, the MSPB nullified the terms of the agreement and ordered 
the FDIC to reinstate AP with back-pay and benefits firom January 2005. On December 19, 
2005, the FDIC initiated the cancellation of AP's resignation to return her to an active pay 
status. AP was reinstated at full pay and placed on administrative leave pending a decision on 
the proposal to remove her from federal service. AP*s employment with the Agency was 
effectively terminated on March 31, 2006. AP's prior allegations of discrimination are 
addressed in EEO complaints listed under Section C. 

AP requested to enter informal coimseling based on a new harassment claim. AP states 
that her rights under the No Fear Act, Whistleblower Protection Act and 0PM prohibited 
personnel practices were allegedly violated by FDIC employees and managementofficials. The 
most recent incident occurred on August 1 8, 2006 viiien, AP learned that U.S. District Judge 
Ann Diggs Taylor ruled that surveillance (wiretaps) were unconstitutional. AP .alleges that her 
rights were violated when a former FDIC contract investigator was authorized by FDIC 
management to access FDIC's security databases and illegally recorded her conversation with 
an employee without a court order. According to AP, she reported the FDIC for unlawful 
violations of her rights under ADEA, Title VII, whistleblower retaliation, deprivation of rights 
(salary, benefits and employment) and the Family Medical Leave Act ("FMLA") to the U.S. 
Attorney's Office, U.S. Congress and U.S. OPM. 

As a result of the alleged discrimination practices, AP contends that she has suffered and 
continues to suffer d^nage to her career, personal and professional humiliation, and economic 
harm that have adversely affected her enjoyment of life. In addition, AP believes that she is the 



Case 1:06-cv-01940-RMU — Document 90-13 Filed 07/09/2008 Page 4 of 4 



only FDIC former employee who was illegally tape recorded, suspended firom duty, 
interrogated and physically escorted firom FDIC's premises. 

(2) Involved Managerfs) Response : 

James R. Lawrence {"Lawrence''^. Assistant General Counsel. Legal Divisioii, 
3501 Fairfax Drive. Arlington. Virginia 22226. Telephone Number f703^ 516-2216 

Lawrence states that as consideration for AP entering into a settlement agreement with 
the FDIC on January 14, 2005 and voluntarily resigning from the FDIC, she received a buyout 
of 50% of her salary. On January 12, 2005, AP signed a Statement of Intent to Resign with a 
Buyout from the Federal Deposit Insurance Corporation, which obligated AP to repay the FDIC 
the gross amount of the buyout if she were to return to employment with the FDIC within 5 
years of her separation with a buyout, Lawrence notes that on December 19, 2005, the 
settlement agreement was cancelled and AP was retroactively restated in an active pay status 
and placed on administrative leave until she was effectively terminated on March 31, 2006. 

Lawrence frirther states that AP pursued her age based discrimination claims under 
FDICEO-040039 (See Section C), which included the claim that AP was allegedly harassed 
and subjected to a hostile work enviroimient when her conversation with another employee was 
surreptitiously tape recorded without AP's permission. 

(3) Documents Reviewed (if any): n/a 

[. SUMMARY OF INFORMAL RESOLUTION ATTEMPT: 

Setdement: Yes() Date: (msert date) No(x) 

Through: Counseling , Mediation 

Withdrawal: Yes ( ) Date: (insert date) No (x) 



Ophelia Jones (703^ 562-6082 

EEO Counselor Telephone Nimiber 

3501 Fairfax Drive. Room E-2072. Arlmeton. VA. 22226 
Work Address 



EEO Counselor's Signature Date 



September 18.2006 
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Federal Deposit Insurance Corporation 

FORMAL COMPLAINT OF DISCRIMATlON 

Agency Docket Number FDICEO-060043 



ie; This form it 1o be used If you believe you have been dhcriminatcd against because of race, color, 
mentBl disability, ph>'siciil disability, rdigioa, reprisal, sexual oricntatiou, parental status, or genetic Inl 
Iht instructiona of page 3 of thin form prinr tn completiun. 



"C". »e», age. 
Read carefully 



Pusitiun (JoH rate/ ray Ftm/Strtts/ Crtdt) ladividua^^ ClaSS U 



Name of CompUinanl (Uat, firs. Ml) 



RumeAddresf (Phimbtr Strttt, aip. State. Zip C»tf«; 



Home none f^f^tw^^M^ttorj.- ■2^apfe3o-^gb (?J. 



Work Phone M^C«fe^««A^.- p«^^ {Ku^^k^^j^^ 



E-ma»AddrMs: ^fotf\.c)v^ke^/ajl^ ^jn 



OrganizAtion Location/ Work Address 

fOmooH/Offirt It f/umh^ Street, Komu No., City, Siait, Zip Code) 






Name & Addrevs of OfTice you believe dlscrimlnaled against 

you 0>irpihin/Ofpce A Nombtr Strttt, R«Cm tfo,. O^, SUUt, Zip Codti 

oti'i.o ^.vv<4ju. fiO\t-/r* to^^-s^^^'^i 



Attorney: DYES D NO (Check ttf^roprimu box if cppUci^ 



Complainant't Representative (jjcpfJieaUej 



Representative's Name: 



Nume of Firm (ifappiicoble}; 



Address (Numbrr Strttt, Orp, State, Xip f9<ft} 

^o ^y.C L^09 



Desitfiuition of Representative Form Completed and Attflcbl^d 
J^^VTJi D NO 



Phone (Artu CmtfNamhtOi 



Fax Number (Ana Code-IVutnber}:^ 



:^v-C.riO^SvGu. 



' Pn»is(cit) of Allcgntion(s) r-X'c 



tt baxfeiil mill ipeti/y) 



RACE (^Ki/y) 



^ 



COLOR (Sjxtifi) 



□ NATION OmGVUiSptdjyi 



4Sex(yp«V^J^ 



^ 



DlSAUlLlXYi^S^Mi^J 



RELFGION (.^ptdfyl 



□ SEXUAL ORIENTATION 



-rapARENTAL STATUS 

^Sp..lfyi 



D GENETIC INFORMATION 

(Sptclfyl 



Sd RI^I*!*! 
niriitiyaMtti 
j^JtcMpr^ 



^CE (Spttifydattttf birth) 

DOB: t^]i|^-c^ 



RKPRrSAL/or^HirfloiMifurx 
imc cavtret by the 






Claim(l) bci»E eomplaiUcd of (Chtak apprvprhitt Ivxlnt) anJiptd/y Oit Jmti(i) ihe all 



l^hlPS" 



airo(s} 



E1 



Appoin tmewt/Hi re 



flHnraaament, non-seyual 




WS^ 



Asrigamcnt/Duty 



larassmcBtT sciual 



□ Overtime 



RctircmcntJTrtjol..«ttM 



jjPromotion 



n Disciplinary Action 



n RcasslRnmenl/Tf ansfer 



Time and Attendance 



F't^Lfik 



3.Evaluation/Appraisal 



j Reduction-ln-Furce 



]^\'\pr 



JEsplratlon of Appointment 



fj Reinstatement 



gtWorldnR Conditions 



Have you rallied this i.-lain)(s) in another foru m (At a grtewner /»■ ivirt, titt Aftrli Systtm Prvti^n Umrd «■ u.ifoittHa Citunf? TO VES Q NO 
If Yes, specify the fomm and give the date(s) IBed: <;^^V\og^ ^^?nj^ip JhOoV-wW \ S,< ^yvftoo^ j!^ V^y^ 



Have all alleeed discriminittury matters in this i^omplainl been iliscus^ed 



FDIC EEO Coi 



YES DNO 



Name iif EKO Couniiehir: 



I l>nteyoit reteived the Pioiice of Rieht lo Filt a Formiil crowplalnt: 



ivhat corrective action ore you seckint;.' . — ^ ^ ^ i 

i=c>t:^ C»<Cr*jLM^, A\f>^\^ij g^T,»-e-'^*>^*.*^j 5B«<i ^''V^ Ma^ / ri> 1^ Uj J-6^oq_;j ( ^^*^ 



I Complainant's Signalj 



XV 



DateurCoinpbinl 



^ 



KDICZTHt/ni (RevioAtaf 03/201)41 



(Sec Pajjc I for Inslructians in Conipleting Form and Privacy Act Statemein) 
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Federal Deposit Insurance Corporation 

FORMAL COM? LAiNT OF DISCRIMATION 

Agency Docket Number FDTCEO^60043 



^tAlM NUMBER 1 



T believe that I i^ufTered disc rimi nation bnved on (choDM one or mure: race, color, nntioail origin, sex, age, mcaul diMbUlty, 
physical diiuibility, rtiligion, reprisal, sexual oriealalion, panuilal status, or g^enctic information| 
f^e-,gY»cg,f:<JiO<i-. FiM^j 7^fc*C , when on .Jto-aJ Aff^Jwt/, Jto^J^n/J f^tolain -n 



f '^<e.. CSf^^*^'^'^ ) 



{Provide names of Involved management ojncial(5) and or witnesses] 



! the action v/as discrimina 



{Explain wby yon believe the action wm discriminatory, e.g. discriminatory state menls, others who were treated more favorably, 
d/or any other reasoH(s)| 



CLAIM NUMBKR2 



lUac same format as for Claim Number 1 abovcl Attach odditional sheets. If necessary. 



Q^^- prUflt^wqt) 



FDIC znmi (Reviewed 031/2004) (See rage 3 for Instnjctions in Completing Form and Privacy Acl Slalcmcnt) 
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03-E0-2006 17:01 



FDI€ 



d responsibility granted to the above person by this 



Federal Deposit Insurance Cornoration 

3501 Fairfax Orive, Room E-2OT0. Aflingtai. VA 22226-3500 Office Ol Diveraty and Ecamwic Opportunily 

DESIGNATION OF REPRESENTATIVE' 

Agency Docket Number FDTCEO-060043 

1, Yolanda C. (libson-Michaels, hereby designate the individual lisicd bcJow to serve as my representative in all matters 
pertaining to my discriminalion claim aijaJixsl ihcFcdtral Deposit insurance Corporation. 

NameofReprcscnlalivc: Halnnc^Pr ^'Q>6sn~i^ io/y9^ CPtOS*^ 

Address; ^^O />n J^ L C/q-/l £. 

Telephone Number ^ U G'^Q-'^S^^^ 

i-acsimile Numben 

E-Mail Address: 

I understand that the authority and feponsibility granted to the above person by this designation may be teiminated by 
mc at any time. If ihis should otcur I will notify, in writing, the EEO Counselor, as indicated below: 

FEDERAL DEPOSIT INSURANCE CORPORATrON 

OFFICE OF DIVERSITY AND ECONOMIC OPPORTUNITY 

ATTN: OPHEtJA JONES, EEO COUNSELOR 

ROOM E-2072 

3501 FAIRFAX DRIVE 

ARLINGTON, VA 22226-3500 

Although my representative may act for me inallmatterspertaining to my discrimination claim, I understand thai in the 
event I Withdraw my claim during the EEO process or reach a settlement with the Federal Deposit Insurance 
Coipoiution, I must personally sign any witlidrawal notice or settlement agreement. 

signature of Aggrieved Person Date 

Pleuse sign, date and remm a copy of this formvia facsimile, fax number: (703) 562-6088. Mail or hand-deliver the 
original form to: 

FEDERAL DEPOSIT INSURANCE CORPORATION 

OFFICE OF DTVF.RSITY AND ECONOMIC OPPORTUNITY 

ATTN: OPHELIA JONHS, EEO COUNSELOR 

ROOM E-2072 

3501 FAIRFAX DRIVE 

A1U.1NGT0N. VA 22226-3500 



All official con^spondence will be sent to representaiive, wilb copies to Aggrieved Pcraon, unless Aggrieved Person 
directs the FDIC in writing to send official correspondence directly to him or her. 29 C.F.R, § 1 6 l4.C05(d). 



kevUed (II^[)OA 
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4- Federal Oeoosft Insurance Corooration 

3501 Fairfax Drfve, Room E-2070. Arfington, VA 2222^500 



Office of Divefsily and Economic Opporluroty 



November 16, 2006 



VIA CERTIFIED MAIL. RETURN RECEIPT REQUESTED 
# 7000 1670 0000 0946 8947 



Yolanda Gibson-Michaels 

2210 Anvil Lane 

Temple Hills, Maryland 20748 



Agency Docket Number: FDICEO - 060043 
Date Filed: September 20, 2006 

Dear Ms. Gibson-Michaels: 

Enclosed is the Final Agency Decision of the Federal Deposit Insurance Corporation in the 
above-referenced complaint you filed. 

If you have any questions, please contact me at (703) 562-6092. 

Sincerely, 



Vincent LWohnson 
Deputy Director 



Enclosures: Final Agency Decision 

EEOC Fonn 573, Notice of Appeal/Petition 

cc: Tina Lamoreaux, Counsel and Agency Representative, Legal Division 
Edith Murphy, EEO Specialist, Complaints Processing Branch, ODEO 
Amelia White, Program Assistant, Complaints Processing Branch, ODEO 
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Office of Df^fefsKy and Eeonooiic Opportunfty 



YOLANDA GIBSON-MICHAELS 
Complainant, 



Agency Docket No.: FDICEO - 060043 
Date Filed: September 20, 2006 



FEDERAL DEPOSIT INSURANCE 
CORPORATIOH 

Agency. 



FINAL AGENCY DECISION 



This is the Final Agency Decision of the Federal Deposit Insurance Corporation ("FDIC" or 
"Agency") dismissing the above-referenced complaint of employment discrimination filed against the 
Agency by Yolanda Gibson-Michaels ("Complainant") under Title VII of the Civil Rights Act ("Title 
VII") of 1964, as amended, 42 U.S.C. § 2000e-16, the Rehabilitation Act of 1973, as amended, 29 
U.S.C. § 791 , and the Age Discrimination in Employment Act ("ADEA") of 1 967, as amended, 
29 U.S.C. § 633a. 

I. ADMINISTRATIVE PROCEDURES 

Complainant initiated informal EEO Coimseling on August 21, 2006, alleging discrimination involving 
the Legal Division, Washington, DC, Informal EEO counseling was not successfiil in resolving her 
allegations. The EEO counselor issued Compliant a Notice of Right to File (''NRTF") a formal 
discrimination complaint on September 1 5, 2006. Complainant received the NRFT on September 1 6, 
2006 and filed a fonnal discrimination complaint on September 20, 2006. 

The complaiat listed actions Complainant believed were discriminatory and the bases for the alleged 
discrimination. It also referenced narratives Complainant submitted during coimseling. Based on a 
review of the complaint, the EEO Counselor's report and narratives Complainant submitted to the EEO 
Counselor, the following allegations were identified: 

Whether Complainant wBs discriminated against on the bases of race (Afiican-American), color 
(dark complexion), sex (female), religion (Christian), age (date of birdi ("DOB"): April 1, 1959 ), 
disability (FMLA), reprisal (prior EEO complaints and whistleblower activities), and parental 
status with respect to: 



1. Appointment/ Hire (December 19,2005) 

2 . Assignment /Duty 

3. Award 
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4. Disciplinary Action 

5. Evaluation appraisal 

6 Expiration of appointment 

7 Harassment non-sexual 

8 Harassment, sexual harassment 

9 Promotion 

10 Reassignment/Transfer 
U Reinstatement (December 19, 2005) . 

12 Reprimand 

13 Retirement (Involuntary) (January 21, 2005 and March 
31,2006) 

14 Suspension 

15 Termination 

16 Time and Attendance 

17 Working Conditions 

18 Other FMLA,WhistIeblower,FDIC Bank Insider Ti 
(Enron) 

n. BACKGROUND 

A. Merit Systems Protection Board fMSFB" or "Board")AppeaIs 

Complainant worked for the FDIC approximately 24 years. At the time of the events giving rise to this 
complaint, August 1 2, 2003-March 31, 2006, CompMnant was an Information Specialist, CG- 11 , in 
the Legal Division. Stephen Hanas, Senior Counsel, was her first line supervisor, and James 
Lanteleme, Assistant General Counsel, was her second line si 



On January 14, 2005, Complainant, the Agency and the National Treasury Employees Union 
("NTEU") entered into a Settlement Agreement whereby she agreed to withdraw with prejudice her 
EEO complaints (FDICEO - 040039 and FDICEO - 040056*) and to resign fiom the Agency effective 
January 21,2005. As consideration, Ac Agency agreed, in part, that it would not issue a proposed 
removal action or any other type of disciplinary action agamst her; that it would expunge her 5 (five) 
day suspension and AWOL charges from all official documents; and that i^n the effective date of her 
resignation, it would process her buyout payment under the employee buyout program. 

On April 20, 2005, the Agency notified Complaint that the Settlement Agreement she signed did not 
meet the requirements of the Older Worker's Benefit Protection Act ("OWBPA") for a vaUd release of 
her ADEA rights. The Agency gave Complainant the opportunity to ratify her ADEA waiver after the 
fact, but she elected not to do so. She snaintained that the Settlement Agreement was void and asked to 
be reinstated. The agency disagreed. It believed that Complainant's waiver of her ADEA rights was 



■ These complaints are discussed more fully in Section B be3ow. 
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invalid and did not bar her firom pursing thpse claims, but that the invalid ADEA waiver did not 
invalidate her waiver of her Title VII or sexual orientatioD claiins. The Agency did not reinstate her.^ 

On April 27, 2005, Complainant initiated EEO counseling, and alleged that the Agency's failure to 
reinstate her constituted constructive removal. EEO counseling did not resolve the matter. On June 28, 
2005, Complainant filed a MSPB appeal. She alleged that she' cancelled the Settlement Agreement in 
accordance with tiie notice provisions of the O WBPA when the Agency made her aware of them on 
April 20, 2005, and that the Agency's feilure to reinstate Iict amounted to a constructive discharge. By 
Decision, dated November 14, 2005 the MSPB Administrative Judge found that by refusing to give 
effect to Complainant's timely, cancellation of the Settlement Agreement, the Agency effectively 
imposed the terms of her resignation, and that such a coerced, involuntary resignation constituted a 
constructive discharge within the MSPB's jurisdiction. 

The Administrative Judge Ordered the Agency to: (1) cancel Complainant's resignation and to 
retroactively reinstate her to her position as an Information Specialist, effective January 2 1 , 2005; (2) 
pay Complainant the appropriate amoimt of back pay, with interest; and (3) adjust her benefits with 
appropriate credits and deductions in accordance with the Office of Personnel Management's 
regulations. The initial decision became final on December 19, 2005. 

On December 19, 2005, the FDIC cancelled Complainant's resignation and retimed her to active pay 
status. Under the terms of the Settlement Agreement, the Agency had agreed not to propose 
Complainant's termination. Because the a^eement was now void, the Agency reinstated Complainant 
at full pay and placed her on administrative leave pending a decision on the proposal to remove her 
fi-om federal service. Complainant filed MSPB petitions for enforcement and enforcement appeals with 
the fiill Board regarding her reinstatement and back pay. 

Effective March 3 1 , 2006, thfe Agency terminated Complainant's emplojfment. Complainant did not 
seek EEO counseling or file an EEO complaint regarding her termination. Instead she appealed her 
termination to the MSPB on April 27, 2006. On July 25, 2006, the Administrative Judge issued an 
Initial Decision dismissing Complainant's appeal of her termination. The Decision stated that she 
withdrew her appeal by written submissions received on July 24 and 25, 2006, and that the withdrawal 
of an ^peal is an act of finality that removes an appeal from the Board's jurisdiction. 

B. Prior RF.n ArimiTii strative Complaints FDICEO - 040039 AND FDICEO - 040056 

On July 14, 2004, Complainant filed EEO complaint FDICEO - 040039. The Agency accepted the 
following claims for investigation; 

Whether Complainant was discriminated against on the bases of race (Afi'ican-American), color 
(black), sex (female), age (DOB: April 1, 1959), religion (Christian) and reprisal (prior EEO 

See, e.g., Campo v. US Postal Service. EEOC Petition No. .03A20012 (August 23, 2002) citing Oubre v. Energy 
Operations. In c.. 522 U.S. 422, 428 (\998). In Oubre. the Court noted that a failure to comply wifli the OWBPA's stringent 
safeguards renders a settlement agreement unenforceable against a plaintiff only insofer as it purports to vraive or release an 
ADEA claim specifically, and that a rfelease could be "effective as to some claims but not as to ADEA claiins." 
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complaints) when from August 12, 2003 to j^rproximately April 28, 2004, she was allegedly 
harassed and subjected to a hostile work environment, when: 

1 . On or about April 14, 2004, Complainant's second level supervisor, Mr. James T. 
Lanteleme, Assistant General Counsel, Legal DiviMon, initiated an administrative 
investigation of Complainant after asking Ms. Jenika Johnson, a Student Intern and co- 
worker, ifshe felt threatened by Complainant. On April 15, 2004, Ms. Johnson 
suireptitiously.tape recorded a conversation between herself and Complainant without 
Complainant's pennission, and later allegedly approached Complainant and said, "1 
want to tell you^ I hed." Mr. Lanteime forced Complainant to attend an investigative 
meeting on April 28, 2004, with Mr. Doug Fahey, a Contract Investigator with the 
Division of Administration. Complainant was interviewed by Mi. Fahey for two to 
three hours, forced to answer open-ended questions developed firom the recording made 
by Ms. Johnson, and denied the right to an attorney and Miranda rights. 



2. On or about August 12, 2003, Mr. Lanteleme initiated an investigation of Compla 
after Ms. Terry Hopkins (Caucasian) alleged she felt threatened because Complainant's 
eyes were stretched wide open and Complainant had a blank look. Complainant was 
investigated and interrogated. Complainant alleged that Ms. Hopkins has "historically" 
yelled, screamed, verbally berated, and openly displayed mercurial behavior towards 
Ms. Comue Hunt Ms. Hopkins has never been subjected to an investigation or 
interview. 

3. Complainant was treated dififerentiy than Mr. Frank Nigro, a male Caucasian co-worker, 
who has engaged in threatening and disruptive behavior towards Complainant and 
others, but was not subjected to an administrative investigation or disciplined in any 
manner. 

Based on a review of e-mails Complainant sent to ODEO on October 20, 2004 and October 22, 2004, 
ODEO identified three additional claims. By letter dated October 26, 2004, ODEO dismissed claun 4 
(four) for failure to state a claim and amended FDICEO - 040039 to accept claims 5 (five) and 6 (six) 
wdiich are as follows; 

Whether Complainant was discriminated against on the basis of reprisal, when; 

5. On October 20,2004, Stephen M. Hanas allegedly sexually harassed and verbally 
assaulted Complainant by telling Complainant to "get the hell out of my office." 

6 On October 20, 2004, James T. I^antelme allegedly sexually harassed and physically 
assaulted Complainant by grabbing her left arm. 

On November 4, 2004, Complainant filed EEO complaint FDICEO - 040056. By emails variously 
ated, she amended and revised this complaint. On November 19, 2004, the Agency a 
following claims; 
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Claim 1 : Whether Complainant was subjected to continuing harassment tiiat resulted in a 
hostile work environment on the bases of race (African American), color (Black), age (DOB; 
April 4, 1959), sexual orientation (unknown), and reprisal by her first level supervisor Stephen 
Hanas. The following incidents were cited by Complainant in siqjport of her claim: 

a. On November 1, 2004, Mr. Hanas issued two memoranda to Complainant 
that accused Complamant of: (1) a failure to comply with the Corporation's 
time and attendance rules; and, (2) numerous instances of disruptive 
behavior in the workplace, 

b. Since July 12, 2004, Mr. Hanas has continyously subjected Complainant to 
ridicule, verbal insults, disparagement, and sexual harassment every day 
of the week. . 

c. Mr. Hanas is subjecting Complainant to an unwritten time and attendance 
sign-in procedure. 

Claim 2: Whether Complainant was discriminated against on the basis of reprisal on or 
about November 7, 2004, when Complainant's rights under the Family Medical Leave 
Act ("FMLA") were allegedly violated by Stephen M. Hanas, Supervisory Counsel, 
Legal Division, and James T. Lantehne, Assistant General Counsel, Legal Division. 



Claim 3; Whether Complainant was discriminated against and subject to h 
the bases of race (African-American), sex (female) and reprisal when the following 
incidents occurred on November 23, 2004, and December 1 , 2004: 

a. Coinplainanfwas placed in an absence without leave ("AWOL") status by her 
first level supervisor Stephen Hanas. 

b. Mr. Hanas allegedly denied leave tti Complainant under the FMLA and charged 
time to her ofGcial time and attendance record without justification; and, 

c. Mr. Hanas required Complainant to submit duplicate timesheets and leave slips 
for pay periods 2 1 , 22, and 23 . 

The Agency contracted out FDICEO - 040039 to an investigative firm. The investigative firm 
submitted the Report of Investigation C'ROI") for Claims 1 -3 and 5-6 to the Agency on 
December 3, 2004 and January 12, 2005 respectively. By letter, dated January 1 1, 2005, 
the Agency notified Complaiiiant that a contract investigator had been assigned to FDICEO 
- 040056 and that the investigation was beginning.. However, because Complainant 
vjthdrew her EEO complaints with prejudice pursuant to the SetUement Agreement she 
.ntered into on January 1 4, 2005, the Agency ceased processing both complaints. 
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As previously discussed. Complainant declined to ratify the waiver of her ADEA claims under the 
Settlement Agreement when given the opportunity to do so, and the Agency, detennined that she was 
entitled to pursue these claims; The Agency, however, took the position that Complainant waived her 
Title Vil claims under Setdement Agreement. Accordingly, the Jxme 2, 2005 cover letter transmitting 
the ROI for FDICEO - 040039, which had been completed Portly before the effective date of the 
Settlement Agreement, contained a footnote stating that by transmittmg the ROI and supplemental 
ROI wiiich contained claims under Title VII, the Agency did iiot waive its right to argue that 
Complainant relinquished her Title VII rights when she entered into the Settlement Agreement. 

Because FDICEO - 040056 had not been investigated, the Agency issued a modified acceptance letter 
for this complamt striking the Title VH claims and claims rendered moot by the Settlement 
Agreement. On June 23, 2005, the Agency notified Complamant that FDICEO - 040056 had been 
contracted out to an investigative firm and that the investigation was beginning. 

On June 23, 2005, Complainant requested a hearing before an EEOC administrative judge on FDICEO 
- 040039 and FDICEO - 040056. And on July 12, 2005, the Agency transmitted the administrative file 
and ROI for FDICEO - 040039 to the EEOC as well as the admmistrative file for FDICEO - 040056. 
In addition, the Agency informed the Commission that it would transmit the ROI for FDICEO - 
040056 when the investigation was completed. The Agency transmitted this ROI to the Commission 
on September 30, 2005. 

By order dated January 24, 2006, the EEOC admmistrative judge consolidated FDICEO - 040039 ajid 
FDICEO - 040056 for processing. By order, dated April 5, 2006, he granted Complainant's request to 
withdraw FDICEO - 040039 and FDICEO - 040056 from the EEOC administrative process based on 
her attorney's representation that she intended to file suit in federal district court.^ She did not do so 
and the Order effectively remanded the complaints to the Agency for processing. 

Because the MSPB Initial Decision voided the Settlement Agreement, the Agency withdrew the 
modified acceptance letter for FDICEO - 040056, which dismissed Complainant's Title VH claims 
and claims rendered moot by the Agreement The Agency has contracted out the stricken claims to an 
investigative firm. The Agency anticipates that the investigation will be.completed by November 30, 
2006. At the conclusion of the investigation. Complainant will be inforined of her right to elect a 
hearing before an EEOC Administrative Judge or a final agency decision. 

C Uoion Grievance 

The Agency suspended Complainant from duty and pay for fiVe (5) days from August 23, 2004 
through August 27, 2004. On September 14, 2004, she filed a grievance with the NTEU regarding her 
suspension, vrfiich she pursued to Step Four. The Agency denied her grievance on October 22, 2004. 



By letter dated August 3 1,2006, the attorney informed flie Agency ihat he no loiter represents Complamant 
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n. LEGAL STANDARDS FOR ANALYSIS 

U.S. Equal employment Opportunity Coinmission ("EEOC") regulation 29 C.F.R. § 1614.107(a)C2) 
states that an agency shall dismiss acomplaint that fails to comply with applicable time limits. A 
complaint is considered timely if the matter at issue was brought to the attention of an EEO Counselor 
within 45 calendar days ofthe effective date ofthe decision or personnel action. 29 C.F.R. 
§, 1614.105(a)(1). The time limit may be extended when the individual shows that he or she was not 
notified ofthe time limits and was not otherwise aware of then^, that he or she did not know and 
reasonably should not have known that the discriminatory matter or personnel action occurred, liiat 
despite due diligence he or she was prevented by circumstances beyond his, or her control fiom 
submitting the matter within the time frame, or for other reasons considered sufficient by the agency. 
29 C.F.R. § 1614.105(a)(2). 

Pursuant to EEOC regulations, if an employee files a grievance under a negotiated grievance process 
that permits the individual to raise employment discrimination issues, and thereafter files a 
discrimination complaint on the same matter, the complaint must be dismissed without prejudice to the 
complainant's right to proceed tln-ough the negotiated grievance procedure. 29 C.F.R, §§ 1614.301 
and 1614.107(a)(4). 

Pursuant to EEOC regulations, if an employee files an appeal to the MSPB and the employee indicates 
that she has elected to pursue the non-EEO process, and thereafter files a discrimination complaint on 
the same matter, the complaint must be dismissed without prejudice to the employee's right to appeal 
the matter through the MSPB procedure. 29 C.F.R. §§ 1614.302 and 1614.107(a)(4). 

EEOC regulafions state that an agency Shall dismiss a complaint that fails to state a claim under 29 
C.F.R. § 1614.103 or § 1614.106(a), or states the same claim that is pending before or "has been 
decided by the Agency or the EEOC. 29 CF.R: § 1614.107(a)Cl). 

III. ANALYSIS AND CONCLUSIONS 

A. Claiins. I-l 8 are Dismissed because They are Untimely. ■ 

29 C.F.R § 1614.105(a)(1) requires an employee to seek counseling within 45 days of an alleged 
discriminatory act, or within 45 days ofthe date the employee should have reasonably suspected 
discrimination. The Agency taminated Complainant effective March 31, 2006. Complainant does not 
allege and there is no evidence that any causes of actioii with respett to Claims 1-18 occurred after this ^ 
date. Complainant initiated EEO counseling with respect to the present complaint on August 21, 2006, 
almost 5 months after her removal. Therefore, any allegations with respect to Claims 1-18 that 
Complainant is raising here for the first time are untimely and must be dismissed pursuant to 29 C.F R 
§ 1614.107(a)(2). 
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B. The Portjons of Claim 18 Pertaining to Whistleblower, Bank Fraud and Enron 
ViolatioDs are also Dismissed because They Fail to State a Claim, 

Furttermore, even if Complainant's allegations regarding whistleblower, bank fraud and Enron 
violations were timely, which they are not, they must still be disinissed beca^lse they fail to state a 
claim under 29 C J.R. § 1614.107(a)(1). An agency must accept a complaint &om any aggrieved 
person or applicant for employment who beUeves that he or she has been discriminated against by the 
agency because of race, color, religion, sex, national origin, age or disabling condition. 29 C.F.R. 
1614.103(a). The Conunissioii defines an "aggrieved employee" as. one wto suffers a present harm 
with respect to a term, condition, or privilege of employment for which there is a remedy. Diaz v. 
Department of the Air Force. BEOC Requ^No. 05931049 (April 21, 1994). The EEOC has 
previously held that whistleblower activities are outside the purview of the EEO process. See Giannu 
v.HUP, EEOC Request No. 05860403 (February 13, 198?) (holding that appellant failed to state a 
claim regarding allegations of retaliation for her whistleblower activities); Foley v. Department of the 
Navy, EEOC Request No. 0586043 (July 2, 1987) (holding that whistleblowing is not within the 
confines of Title VII.) Similarly, concerns regarding bank fraud and ENRON are not within the 
confines of any statute EEOC enforces. Therefore, these allegations do not state a claim under 29 
C.F.R. § 1614.107(a)(1) and must be dismissed. 

C. Claim 14 fSuspension") is also Dismissed because it was the Subject of a Prior 

Grievance under a Negotiated Grievance Process that Permits Individuals to Raise 
Discrimination Issues 

An agency is required to dismiss a complaint or a portion of a complaint w^iere the complainant has 
previously elected to raise the matter in a negotiated grievance procedure that permits allegations of 
discrimination. 29 C.F.R.§1614.107(a)(4). 

As previously discussed, the Agency suspended Complaiiiant from duty and pay for 
five (5) days fixim August 23, 2004 through August 27, 2004. On September 14, 2004, 
she filed a grievance regarding her suspension with the NTEU which she pursued to 
step four. Complainant filed the present complaint, which contains a suspension claim, 
on September 20, 2006. 

29 C.F.R. § 1614.301 provides, m pertinent part, that; 

Where a person is employed by an agency subject to 5 U.SC. § 7121(d) 
and Is covered by a collective bargaining agreement that permits 
allegatioiis of discrimination to be raised in a negotiated grievance 
procedure, a person wishing to file a complaint or a grievance on 
the matter of alleged employment discrimination must elect to raise 
the matter under either part 1 6 1 4 or the negotiated grievance procedure, 
but not both an election to proceed under a negotiated grievance procedure 
is indicated by the filing of a timely written grievance. An aggrieved 
employee who files a grievance which alleges discrimination may not 
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thercafier file a complaint on the same matter under this part 1614. Any 
such complaint filed after the grievance has been filed on the same matter 
shall be di.smissei 

As a fomier FDIC employee, Complainant was employed by an agency subject to 5 U;S. C. § 7121(d). 
Also, she was covered by a collective bargaining agreement that pennits allegations of discrimination 
to be raised in the negotiated grievance process. The collective bargaining agreement that governed 
her employment states at Article. 48, Section ID "A grievance involving discrimitiation based upon 
race, color, religion, sex, national origin, age, or handicapping condition may, in the discretion of the 
aggrieved en^jloyee, be raised either under the appropriate statutory appeal procedure or under the 
negotiated grievance procedure, but not both..." Therefore, Complainant's suspension claim must be 
dismissed pursuant to 29 C.F.R. § 1614.107(a)(4), because it alleges a matter raised in a prior 
grievance. 

D. Claim 15 (Termination) is also Dismissed because Complainant's Constructive 
Discharge and Removal Were the Subject of Prior MSPB Appeals 

On September 20, 2006 Complainant filed an EEO complaint raising the issue of constructive 
discharge when the ^ency failed to reinstate her in April 2005. Approximately 15 months earlier on 
June 28, 2005, she filed an appeal with the MSPB regarding this matter. On November 1 4, 2005, the 
MSPB administrative judge issued an initial decision, which reinstated her with back pay and benefits 
retroactive to January 21, 2005. 

EEOC regulation 29 C.F.R- § 1614.302 provides that an aggrieved person may initially fileamixed 
case complaint with the agency or an appeal on the same matter with the MSPB but not both. This 
section fiirther provides that if a person files both a rhixed case complaint and MSPB appeal on the 
same matter, whichever is filed first shall be considered an election to proceed in that forum. 
Therefore, Complainant's constructive discharge claim is dismissed pursuant to 29 C.F.R. § 
1614, 107(a)(4) because it alleges a matter raised in a prior MSPB appeal. 

Effective March 3 1 , 2006, the Agency terminated Complainant's employment- On April 7, 2006 she 
filed an. appeal regarding her removal with the MSPB. She withdrew her appeal by written 
submissions the MSPB received on July 24 and 25, 2006. On September 20, 2006, she filed the 
present EEO complaint regarding her removal. Complainant initially elected to challenge her removal 
through the MSPB process, and her withdrawal* of her MSPB appeal did not negate her prior electioiL 
See Hammond v. General Services Adniinistration. EEOC Request No. 05940428 (August 25, 1994); 
Dean v.Umted States Postal Service. EEOC Appeal No. 01942928 (June 29, 1994). Therefore, 
Complainant's removal claim' is dismissed pursuant to 29 C.F.R. § 1614.107(aX4) b 
matter raised in a prior MSPB ^peal. 
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Claims Raised in the Present Comptaint that ate Pending before the Agency in FDICEO 
- 040039 and EDICEO - Q4Q056 are I 



29C.F.R. § 1614,107(aXl) reqiiires an agency to dismiss a complaint or portion ofa complaint that is 
pending before or has been decided by the agency. Complainant initiated EEO Counseling on August 
21, 2006 and alleged, in part, that a co-worker surreptitiously tape recorded a conversiation with her. 
To the extent Complainant's claims regarding harassment or working conditions on the basis of race, 
color, sex, age, religion, disability and reprisal encompass this incident they must be dismissed because 
they are the subject of a pending complaint, FDICEO - 040039. In FDICEO - 040039 Complainant 
alleged that on April 1 5, 2004, Jenika Johnson, a co-worker, surreptitiously tape recorded a 
conversation with her at the request of an EEO contract investigator and that Ihis constituted 
disdimination on the bases of race, color, sex, age, religion and reprisal and created a hostile work 
environment. Furthermore, to the extent Complainant is alleging discrimination with respect to this 
incident on the basis of disability, a basis she did not initially aUege, the allegation is untimely. 

Similarly, to the extent Complainant's allegations of FMLA and time and attendance violations, 
harassment (non-sexual and sexual) raised in her present complaint encompass the claims of FMLA 
and time and attendance violations, harassment (non-sexual and sexual) raised in FDICEO - 040039 
and/or FDICEO - 040056, they must be dismissed because they are the subject of pending complaints. 

Therefore, it is the Final Agency Decision that Complainant's formal administrative complaint 
docketed as Agency Docket Number FDICEO - 060043 be dismissed. 

If Complainant is dissatisfied with the Final Agency Decision in this complaint, pursuant to the EEOC 
regulations at 29 C J.R. §§ 1614,401 to 1614.409 (Appeals and Civil Actions), Complainant may file 
an appeal with the EEOC or file a civil action in a U.S. District Court In the event an appeal is filed. 
Complainant must include the correct Agency Docket Number, FDICEO - 040063, in all 
correspondence involving the appeal to avoid any undue delay in processing the ^peal. 

rv. RIGHT TO APPEAL THE FINAL AGENCY DECISION 

An appeal may be filed with the EEOC at any time up to thiity (3 0) calendar days from Complainant's 
receipt of this decision. If Complainant is represented by an attorney of record, the 30-day period for 
filing an appeal begins to run fioin the date that the attorney receives this decision. 

An appeal may be mailed, delivered in person, or sent by facsimile transmission. The appeal may be 
mailed to; 

Equal Employment Opportunity Commission 

Office of Federal Operations 
P.O. Box 19848 
Washington, DC 20036 

The appeal may be hand-delivered to: 
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Equal Emplpyment Opportunity d 
Office of Federal Operations 
Appellate Review Program 
1801L Street, NW 
Washington, DC 20507 

The ^jpeal may be sent by fecsimile transmission to (202) 663-7022. The EEOC has indicated that it will 
not accept facsimile transmissioiis over 10 pages. 

If mailed, the appeal must be postmarked no later than the end of lie 30-day filii^ period. If hand- 
delivered or sent by facsimile transmission, the appeal must be received by the EEOC no later than the 
end of the 3 0-day fiUng period. 

Complainant should use the enclosed EEOC Form 573, Notice of Appeal/Petition, and should indicate 
what is being appealed. Complainant must fiimish a copy of the appeal to the FDIC at the same time an 
^jpeal is filed with the EEOC. If an appeal is not filed within the above time limits, the appeal will be 
untimely and may be dismissed by the EEOC. The EEOC inay exercise its discretion to extend the time 
limit for filing an ^jpeal based upon a written statement showing that Complainant was not notified of the 
prescribed time hmit and was not otherwise aware of it, or that dicumstances beyond Complainant's 
control prevented the Notice of Appeal firom being filed within the prescribed time limit 

Any statement or brief in support of the appeal must be submitted to the U.S, Equal finployment 
Opportunity Commission and to the IDIC within Hmty (30) calendar days of filing the Notice of Appeal. 
Service on the FDIC by mail or hand-delivery must be made on both of the following designated 
FDIC ofGcials and addressed Ib the format indicated below: 

FHJERAL DEPOSIT INSURANCE CORPORATION 
OFFICE OF DIVERSiTY AND ECONOMIC OPPORTUNITY 
ATTN; D. MICHAEL COLLINS, DIRECTOR 
3501 FAIRFAXDRIVE(ROOME-2104) 
ARLINGTON, VA 22226-3500 

and 

FEDERAL DEPOSFF INSURANCE CORPORATION 

LABOR, EMPLOYMENT & ADMINISTRATION SECTION, LEGAL DIVISION 

ATLNT; JAMES R. LAWRENCE, ASSISTANT GENERAL COUNSEL 

3501 FAIRFAX DRIVE (ROOMD-6I34) 

ARLINGTON, VA 22226-3500 

Due to the delays experienced by the Agency with receiving mail sent through the U.S. Postal Service, 
ID addition to mailing a copy of the appeal, brief, or statement, a copy may also be sent by facsimile 
transmission to D. Michael Collins at (703) 562-6088 and to James R. Lawrence at (703) 562-2468. 



^ 
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V. RIGPTT TO FILE A CIVIL ACTION 

If Complainant elects not to ^peal to the EEOC; Complainant has the right to file a civil action in federal 
district court on claims raised, in the administrative process. A civil action may be filed m an appropriate 
U.S. District Court within ninety (90) calendar days of the date Complainant receives this decision. If 
Complainant files an appeal with the EEOC, a civil action may also be filed m a U.S. District Court 
within jiinety (90) calendar days of receipt of the EEOC's final decision on ^peal. A civil action may 
also be filed any time after one hundred ei^ty (180) calendar days fiom the date ihe appeal is filed 
with the EEOC, if a final decision has not been issued by the EEOC. 

If Complainant files a civil action, and doffii not have or is not able to obtain the services of an attorney. 
Complainant may request the court to ^ipoint an attorney as a representative in the matter and to pemiit 
Complainant to file the action vidthout payment of fees, costs, or oflier security. The decision to grant or 
deny the request is within the sole discretion of the court FiUng a request for an attorney does not 
extend Complainant's time in vtdiich to file a civil action. Both the request and the civil action must be 
filed within the time frames specified above. 

Complainant is fiirther notified that if a civil action is filed. Sheila C. Bair, Chairman, Federal Deposit 
Insurance Coiporation, must be named as the defendant and feilure to do so may result in the dismissal 
of the action filed. 

D. Michael 



Enclosure: EEOC Form 573 (Notice of Appeal/Petition) 

Yolanda Gibson-Michaels (Complainant) 

2210 Anvil Lane 

Temple Hills, Maryland 20748 

VIA CERTIFIED MAIL. RETURN RECEIPT REOUESTED 
. n 7000 1670 0000 0946 8947 

Tma Lamoreaux, Counsel and Agency Representative, Legal Division 
Edith Murphy, EEO Specialist, Complamts Processing Branch, ODEO 
Amelia P. White, EEO Program Assistant, Complaints Processing Branch, ODEO 
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Corrected order: June 4, 2007 
NOTE: This order is nonprecedential. 

United States Court of Appeals for the Federal Circuit 

2007-3080,-3081,-3107 
YOLANDA C. GIBSON-MICHAELS, 
Petitioner, 

V. 

FEDERAL DEPOSIT INSURANCE CORPORATION, 
Respondent. 
ON MOTION 
ORDER 
Upon consideration of Petitioner's motion to withdraw her petitions for review, 
IT IS ORDERED THAT: 

(1 ) The motion is granted. 

(2) Each party will bear its own costs. 

FOR THE COURT 



JUN - 5 2007 



Date 



Jan HorbaTy 
Clerk 



f^^ 



cc: Yolanda C. Gibson-Michaels 
Kathleen V, Gunning, Esq. 

ISSUED AS A MANDATE: 



FILED 

VS. COURT OF APPEALS FOR 
THE FEDERAL CIRCUrr 

m 5 2007 



JANHORBALY 
CLERIC 




Case1:06-cv-01940-RMU Document 90-16 Filed 07/09/2008 Page 2 of 2 



United States Court Of Appeals For The Federal Circuit 
717 madison place, n.w. 

WASfflNGTON, D.C. 20439 



JAN 15 2008 



AREA CODE 2t2 



Yolanda 0. Gibson-Michaels 
2210 Anvil Lane 
Temple Hills, MD 20748 

Re: Gibson-Michaels v. FDI C. 2007-3080. -3061 . -31 07 

Dear Ms. Gibson-Michaels: 

This is in response to your "motion to reinstate" case nos. 2007-3080 -3081 - 
3107. 

Your case was withdrawn and dismissed in an order dated June 5, 2007. The 
mandate issued on July 23, 2007. The time to ask for reconsideration or reinstatement 
has long passed. Fed. R, App. P. 40 {a){1) (a request for reconsideration must be filed 
within 45 days after entry of judgment). Thus, your motion is untimely and your case is 
over in this court. 

Very truly yours. 



Jan Horbaly 
jh/ds 
cc: Kathleen V. Gunning, Esq. 
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AFFIDAVIT 
CITY OF WASHINGTON D.C } 
DISTRICT OF WASHINGTON D.C. } 

I, James T. Lantelme, hereby solemnly swear that I am employed in the position 
of Assistant General Counsel, grade EM, Legal Division, Federal Deposit Insurance 
Corporation (FDIC), 550 1 7'^ Street, NW, Room H-3 123, Washington D.C. 20429. My 
race is Caucasian, my color is white, my gender is male, my date of birth is November 
10, 1953, and my religion is Lutheran. I have had prior EEC activities. I have undergone 
EEC training regarding the preventing, reporting and rahigating of harassment. My first 
line supervisor is Deputy Genera! Counsel Erica Bovenzi. 

I have read the Investigator's Letter of Authorization with the Accepted Issues 
regarding Ms. Yolanda Gibson-Michaels' EEO Complaint. I have read and signed the 
Notice of Rights of Witnesses in EEO Investigations form. 

I have known Ms. Gibson-Michaels since 1998. Our relationship is purely 
professional. I am currently Ms. Gibson-Michaels' second line supervisor. I have had 
some contacts vnth Ms. Gibson-Michaels since she came to this section in 1998 including 
during an FDIC reduction-in- force during 2002 and 2003, I am aware that Ms. Gibson- 
Michaels is an African- American female, skin color black. I was not aware of Ms. 
Gibson-Michaels' age or religion or of any prior EEO activity by Ms. Gibson- Michaels 
until I was told about them during the course of this investigation. I learned of the 
specifics of Ms. Gibson-Michaels' EEO Complaint when I read the Investigator's Letter 
of Authorization during my interview on September 20, 2004. 
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Regarding Accepted Issue One, I did initiate an FDIC administrative investigation 
against Ms. Gibson-Michaels on or about Apnl 14, 2004 for allegedly threatening 
Student Intern Jenlka Johnson. On or about April 14, 2004, Ms. Johnson came to my 
office visibly upset. Ms. Johnson stated, in substance, that approximately 1 5 minutes 
prior, Ms. Gibson-Michaels had threatened Ms. Johnson in connection with an 
investigation of a theft of her money on FDIC property. Ms. Johnson stated that a few 
days prior she had reported a theft of money to FDIC Security and that a fellow FDIC 
Student Intern was a suspect. Ms. Johnson indicated that Ms. Gibson-Michaels talked to 
her and urged her to drop the charges against the other Student Intern as well as give the 
other Student Intern money. Ms. Gibson-Michaels had asked Ms. Johnson to do the 
right thing and indicated to Ms. Johnson that if she did not something bad could happen 
to Ms. Johnson's child. I asked Ms. Johnson to prepare a write-up of her conversation 
with Ms. Gibson- Michaels. 

FDIC procedures indicate that when an employee receives a threat the FDIC 
Management Response Team (MRT) should be contacted. I contacted William Kmetz of 
FDIC Security and reported my conversation with Ms. Johnson. I did take some notes of 
my conversation with Ms. Johnson which I believe that I gave to Investigator Douglas 
Fahey. i am unaware who informed Ms. Gibson-Michaels that she was the subject of an 
admimstrative investigation. To the best of my knowledge the resultant investigation was 
conducted by Investigator Fahey and Mr. Kmetz. I was not involved in the resultam 
investigation or the investigative decisions made by Investigator Fahey and Ms. Kmetz. 

I was aware that sometime later in April 2004, Investigator Fahey plamied to have 
Ms. Johnson speak to Ms. Gibson-Michaels about the alleged threat. Investigator Fahey 
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had asked Ms. Johnson to conceal an electronic recorder on her person in order to record 
the conversation between herself and Ms. Gibson-Michaels. The decision to employ a 
hidden electronic recorder on Ms. Johnson's person was made by either Investigator 
Fahey or Security Chief Kmetz. I did ask the FDIC Assistant Director for the Labor and 
Employee Relations Section Randi Mendelsohn about the use of the hidden electronic 
recorder. I was told that she was aware of and approved the use of the hidden electronic 

recorder. 

After die completion of the investigation, I received a report on Ms. Gibson- 
Michaels' actions from the MRT. The report indicated that diere was no likelihood of 
physical violence against Ms. Johnson by Ms. Gibson-Michaels. It was nonetheless plain 
to me diat Ms. Gibson-Michaels had interfered with the FDIC theft investigation and had 
lied about it to the investigators. I proposed ±at Ms. Gibson-Michaels receive a ten day 
suspension. Subsequendy, the deciding official reduced the ten day suspension to a five 
day suspension. Ms. Gibson-Michaels has served the five day suspension. 

My actions and decisions in connection with Accepted Issue One were not 
mfluenced in any manner by Ms. Gibson-Michaels' race, colon gender or any other 
factors such as her age, and religion. I deny that my actions and decisions in connection 
with Accepted Issue One consUtuted any type of repnsal agamst Ms. Gibson-Michaels. 
Ms. Gibson-Michaels was treated as any other FDIC employee would have been treated 
regarding an employee threat allegadon. 

Regarding Accepted Issue Two, on or about August 12, 2003, I did inidate an 
administrative investigation against Ms. Gibson-Michaels for allegedly direatenmg Ms. 
Terry Hopkins. On or about August 12, 2003, Ms. Hopkins came to my office and 



^ 
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,„f„™ed .e .ha, as an Ac.in, Supe^.so. she had asked Ms. Gibso„-Michae,s ,ues.io„s 
abo..a.eaveshp.ha,Ms.Gibs„n-M.chaelshadgiven.oMs.Hopk^s..beUeve«.,U,e 

i„„ia, ccnversaoon took place in Ms. Hopkins' office. Ms. Hopkins stated, ,„ substance. 
*a, Ms Gibson-Micbaels had objected to Ms. Hopkins' questioning of a s.gnature on the 

FDICSectetaoEyvonneBryan. witnessed MS. Gibson-Michaelsbetating Ms. Hopkins. 

, contacted the MRT and a subsequent inveshgadon »as conducted. The 
,„.es.igat.on tesu.ted in a conCns.on that there was no Ukehhood of violence. 
subsequently, . d.d orally counsel Ms. G.bson-Mtchaels about het behaviot toward Ms. 
H„pk,„s. 1 do not beUeve that 1 made a written connnent about nty counseling sesston 
with Ms. Gibson- Michaels. 

Mv acfcns and decsions in co™,ect,on with Accepted Issue Two we„ no. 
influenced in any manner by Ms. Gibson-Michaels" race, color, gender or any other 

.,H Accepted Issue One constituted any type of reprisal against Ms. Gibson-Michaels. 
MS. Gibson-M.cbaels was trea.ed as any ote FDIC etnployee would have be Ueated 
reoarding an employee threat allegation. 

Regardmg Accep.ed Issue Tb«e. Ms. Gibson-Mrchaels has been «ated 
differen,.y*anMr.FrankN.gro. Mr. Nrgro is no longer a FD.C employee. Mr.Nigro 

temper lbel,eveMr.N,grorece.ved an official admonishment that rf he d,dnotretirehe 
„„u.d have been subject ,o severe disciplUtary action. . believe dra. Ms. Grbson- 
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Michaels had complained to FDIC about Mr. Nigro's behavior. I was Mr. Nigro's fourth 
level supervisor and did not personally know Mr. Nigra I believe that Mr. Nigro is a 
white Caucasian male. I do not know Mr. Nigro's religion. I assume Mr. Nigro's age is 
over 50 since he was able to retire from the FDIC. 

1 have no knowledge that Mr. Nigro's race, color, gender, age and religion played 
any role or influenced in any manner FDIC Officials' decisions and actions about Mr. 
Nigro's on the job behavior. I have no knowledge of any type of favorable treatment 
given to Mr. Nigro by FDIC Officials due to Mr. Nigro's race, color, gender, age, and 

religion. 

I am unaware that the events involving the Accepted Issues have affected Ms. 
Gibson-Michaels' job performance. I believe that Ms. Gibson-Michaels is performing 
her current duties in a competent manner. I have been asked the question of whether the 
events involving the Accepted Issues have affected Ms. Gibson-Michaels' job 
opportunities. I am unaware of any such FDIC job opportunities for Ms. Gibson- 
Michaels. FDIC has been in the process of becoming smaller and losing positions. 

in summary, I have no knowledge of any type of discrimination by FDIC 
Officials based on Ms. Gibson-Michaels' race, color, sex, age, and religion. 
1 have nothing further to add to my affidavit. 

I have reviewed this statement, which consists of five (5) pages, and hereby 
solemnly swear that it is tr^ie and complete to the best of my knowledge and belief. I 
understand that the information I have given will not be held confidential and may be 
shown to the interested parties as well as made a permanent part of the record of 



investigation. 



^ 
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I declare under the penalty of perjury that the foregoing is true and correct. Executed this 
a "JtL day o d\^f^^ ^^"^ (date) 



.r:^ 



<r^ 



James T. Lantelme 



Sworn and Subscribed by /o^^ 

Investigator, o n l^ljO^ (date). 




Barry Cohen, EEO Contract 



Jt_ 
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PRIVACY ACT NOTICE TO INTERVIEW WITNESSES 

(OTHER THAN COMPLAINANT) 

FOR EMPLOYMENT DISCRIMINATION COMPLAINT INVESTIGATIONS 

GENERAL 

This information is provided pursuant to Public Law 93-579 (Privacy Act of 1974) 
December 31, 1974, for individuals supplying information for inclusion in a system of 
records. 

AUTHORITY 

The authority to collect die information requested by this interview is derived from one or 
more of the following: 

Title 5 Code of Federal Regulations, Section 52 and 5.3; Title 29, Code of Federal 
Regulations, Section 1614; Title 5, United States Code, Sections 1303 and 1304; Title 42, 
United States Code, Section 2000e-l 6; and Executive Order 1 1478, as amended. 

PURPOSES AND USES 
The information you supply will be used along with data developed to resolve or 
otherwise determine the merits of the complaint of discnnunation m the delivery of 
federally assisted or federally conducted programs or services. This informaUon may be 
furnished to designated officers and employees of agencies and departments of the 
Federal Government in order to resolve or othenvise determine the ments of the 
complaint of discrimination. The information may also be disclosed to any agency of the 
Federal Government having a woricing relationship with regard to FDIC activities, to the 
intelligence agencies of the Federal Government, or to others for uses as published m the 
Federal Register. 

EFFECTS OF NONDISCLOSURE 

Disclosure of the information sought is voluntary; however, failure on the part of FDIC 
employees to fiimish the information will result in a direction by the head of the agency, 
or his-^er designated representative, to produce or provide such information as is 
available Failure to provide the information at that time may resuh m the imtiation of 
disciplinary proceedings against you, up to and including termination. Applicants in such 
cases may be refiised employment. 

Disclosure of information by present or prospective Government contractors is also 
voluntary, although failure to fiimish the above requested information where the contact 
so provides may result in administrative sanctions, mcluding disqualification to enter mto 
a contract or termination of an existing contract. 



4^ 

Signature oAiterviewer Signature oP^itness (person providmg statement) 

n.te: J'...J^ >^. ^""/ 
7^ 

Place: %L^<^^^^yA^ &C 
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City of Washington 



District of Columbia 



AFFIDAVIT 



I, Stephen Hanas, do solemnly swear or affirm that: 

1. Please state your name, position title, pay plan, occupational series and grade, 
organizations, and organizational address (city/county/state). 

Answer: My name is Stephen Hanas. I am the Senior Counsel, Series 905 CM-2, 
Legal Division, Corporate Operations Branch with the Federal Deposit Insurance 
Corporation, in Washington, DC. My phone number is 202-736-0353. 

2. How long have you woriced for the federal government? 

Answer : I have worked for the Federal Government since January 1989. 

3. How long with the Agency? 

Answer: I have worked for the FDIC since January 1989. 

4. How long in your current position? 

Answer: I have been Senior Counsel since January 1 996. 

5. Who is your first line supervisor (name/position title), with dates? Who is your 
second line supervisor, with dates? (If different) Who were your first and/or 
second-line supervisors between November 7, 2004 and December 1, 2004? 

Answer : My first line supervisor is currently Henry Griffin, Assistant General 

Counsel. He has been my supervisor since July 2005. 

My second line supervisor is Erica Bovenzi, Deputy General Counsel. She has been 

my second line supervisor since 1996. 

During the period of this complaint, my second line supervisor was Erica Bovenzi, 

Deputy General Counsel. My first line supervisor was James Lantelme, Assistant 

General Counsel. 

6. What was your organizational relationship with Complainant between November 
7, 2004 and December 1, 2004? 
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Answer: I was the Complainant's first line supervisor, 

7, For the record, do you have knowledge of any EEO activity, either as a 
Complainant, responsible management official, or management witness? 



8. When this claim arose, were you aware of Complainant's prior EEO activity? If 
so, when and how did you become aware of this? 

Answer: Yes. I was aware of Ms. Gibson-Michaels'EEO activity. I was interviewed 
by an EEO investigator as a responding management official for one of her other 
complaints. She told me on a number of occasions about her other complaints. 

9. Were you involved in Complainant's selection as an Infonnation Specialist, CG- 
301-11, inthe Legal Division? Ifso, what was yoiir involvement in her selection? 

Answer: No. I was not involved in Ms. Gibson-Michaels selection. She was 
employedasanhiformationSpecialist, CG-301-11, when I became her supervisor. 

10. What were the duties of Complainant's position as Information Specialist? 

Answer: Ms. Gibson-Michaels worked on outside counsel management matters. She 
was responsible for cataloging inquiries from law fimas and logged legal service 
agreements into our database. She maintained and updated information into the 
database, such as changes in attorneys and attorney fees. She also maintained the 
physical files that contained legal services agreements. 

1 1 . The Investigator reviewed with me the issues accepted for this investigation. 

Answer: The Investigator told me that Ms. Gibson-Michaels has made the following 
allegations of discrimination: 

1) that Complainant was discriminated against on the basis of reprisal on or 
about November 7, 2004 when her rights under the Family Medical Leave Act 
(FMLA) were allegedly violated by Stephen M. Hanas, supervisory Counsel, 
Legal Division, and James T. Lantelme, Assistant General Counsel, Legal 
Division; and 

2) that she was allegedly discriminated against and subject to harassment on 
the basis of reprisal (prior ADEA activities) when the following incidents 
occurred on November 23, 2004, and December 1,2004: 

a) Complainant was placed in an absent without leave ("AWOL") 
status; 

b) Complainant was allegedly denied leave under the FMLA and 
charged time to her official time and attendance record without 
justification. 
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12. Please respond to Complainant's claim that she was discriminated against on the 
basis of reprisal on or about November 7, 2004 when her rights under the Family 
Medical Leave Act (FMLA) were violated by Stephen M. Hanas, supervisory 
Counsel, Legal Division, and James T. Lantelme, Assistant General Counsel, 
Legal Division. 

Answer: It is not clear what Ms. Gibson-Michaels was requesting FMLA leave 
for on that date. She routinely requested FMLA incorrectly and indicated that she 
was taking other categories of leave as well. On several occasions, Ms. Gibson - 
Michaels requested both FMLA and FFLA on die same form which prevented me 
&om approving it as submitted. I am not sure why she selected November 7* as 
the basis for her complaint, because, from reviewing the calendar, November 7* 
was a Sunday, I do have record of a leave request from her for Friday, November 
5* and Monday, November 8th. On those dates, she checked the boxes for both 
Family Medical Leave (FMLA) and Family Friendly Leave (FFLA) on the same 
form. She also made a handwritten note on the request form next to the FMLA 
box that indicates something about EEC retaliation. The note is hard to read. 1 
did tell her that I could not sign a leave request that contained a statement about 
EEC retaliation. Although I asked her what the statement meant on the form, she 
never explained what the statement was referring to. I also asked her to resubmit 
the leave request with the proper documentation and without this additional 
statement. When she did not comply, I had no alternative but to charge her 
AWOL to account for the time out of the office. 

The forms she submitted were confusing because she requested two types of 
leave for the same date and time and they were not properly filled out. I could 
not tell exactly what type of leave she was requesting. I explained to her that 
Family Medical Leave is not a separate pool of leave time you can draw from, 
that she had to use either annual leave, sick leave or leave without pay for the 
time she was not in the office. She disagreed and argued that annual leave was 
"her time" and that I could not take that from her. I also explained that once an 
employee has exhausted other leave categories, as Yolanda did with sick leave, 
the employee cannot continue to draw from it. I explained this to her several 
times and provided her with copies of the FDIC's leave policy. 

13. Did you make the decision to deny her leave request or was that decision 
made by Mr. Lantelme? 

Answer: I made the decision to deny Ms. Gibson-Michaels leave request under 
FMLA. I may have discussed her request with James Lantelme, but it was my 
decision. Time and attendance matters are the responsibility of the first line 
supervisor. 

14. Were other employees in a similar job position denied FMLA leave at that 
time? 
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Answer: I did not have anyone else in a job position similar to Ms. Gibson- 
Michaels, I do not recall granting FMLA leave requests to any other employees 
at that time. I was responsible for the supervision of the office. Ms. Gibson- 
Michaels' prior EEO activity did not have anything to do with my denial of her 
FMLA leave request. 

J 5. Please respond to Complainant's claim that she was discriminated against and 
subject to harassment on the basis of reprisal (prior ADEA activities) when the 
following incidents occurred on November 23, 2004: a) Complainant was placed 
in an absence without leave ("AWOL") status; b) Complainant was allegedly 
denied leave under the FMLA and charged time to her official time and 
attendance record without justification. 

Answer: On November 23, 2004, I charged Ms. Gibson-Michaels two hours 
AWOL and she worked six hours regular time. She arrived in the office two 
hours late without any prior notification. I requested that she submit a leave slip 
for that time and later that day she submitted a FMLA request for "Serious Healrti 
Condition of Self for those two hours. However, she did not provide any 
medical documentation in support of the request, such as a statement from her 
doctor. I explained the need for medical documentation and that I could not 
approve the request without proper documentation. 

The decision to grant FMLA medical leave is in the supervisor's discretion. 
However, the request must be properly documented. If I receive a request without 
proper supporting documents. I typically ask my employees about the nature of 
their request and give them a chance to submit proper documentation before I 
place them on AWOL status. 1 asked Ms. Gibson-Michaels to provide the proper 
documentation and when she did not, I had no altcmative but to charge her 
AWOL for the time she was not in the office. 

1 6. Did you place any other employees on AWOL at that time? 

Answer: I carmot recall any other employees I placed on AWOL status at that 
time. 

17. Did Complaint's prior EEO complaints have anything to do with your 
placing her on AWOL? 

Answer: I was Ms. Gibson-Michaels supervisor for only the last half of 2004, so 
I was not involved in her earlier EEO complaints. Complainant's EEO activity 
was not a factor in my decision to place her on AWOL. 

1 8. Did she complain about your decision? 

Answer : Ms. Gibson-Michaels did complain to me about the decision. She told 
me she felt she was being harassed. I explained that she needed to follow the 
coipoTution's time and attendance policy. She sent me a lengthy email about 

Page 4 of 8 Initials C[mH< 
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placing her on AWOL on November 23. She carbon copied the email to Donna 
Schull, NTEU representative; Ophelia Jones, ODEO; and Chester Fisher. I do not 
know who Mr. Fisher is. My response to her was lliat my action had nothing to 
do with her EEO activity. I was just trying to get her to follow FDIC policy. Her 
response was argumentative. She did not provide the medical documentation I 
requested. 

19. Did Complainant suffer any hami from being placed on AWOL status? 

Answer: I don't know of any harm Ms. Gibson-Michaels may have suffered from 
being placed on AWOL other than she did not get paid for the time. 

20. Please respond to Complainant's claim that she was discriminated against 
and subject to harassment on the basis of reprisal (prior ADEA activities) when 
the following incidents occurred on December 1, 2004; a) Complainant was 
placed in an absence without leave ("AWOL") status; b) Complainant was 
allegedly denied leave under the FMLA and charged time to her official time and 
attendance record without justification. 

Answer: On December 1, 2004, 1 charged Ms. Gibson-Michaels 1 hour AWOL 
for late arrival to work. My records do not show a FMLA request from her for 
that day. I do not recall that she complained to me about the AWOL charge for 
that day. My action did not have anything to do with her EEO activity. She 
would have been on non pay status for the AWOL time. 

21. Did you place any other employees on AWOL at ttiat time? 

Answer: I cannot recall any other employees I placed on AWOL status at that 
time, 

22. Again, did Complainant's EEO activity have anything to do with your actions 
in this matter? 



23. Have you had training on the prevention/reporting/mitigation of harassment? 
ff so, when, by whom, and by what means? 

Artswer: Yes. FDIC provides supervisors with annual training on EEO matters 
including harassment issues. My last training was in March or April 2005, 

24, Do you have anything to add, which is not covered above, on the claims at 
issue in this complaint? 



25. Is there anything else you would like to add that we have not covered above? 

Initials cJa/Jp T" 
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Answer: I have no fuiHier information about this matter. 



I have read the foregoing statement consisting of pages, each of which I have 

initialed, and it is true and complete to the best of my knowledge and belief. Any 
corrections that I have made have my initials next to the correction. This statement was 
made of my free will without any threat, promise of immunity or inducement, I 
understand that the information I have given is not to be considered confidential and that 
it may be shown to the interested parties. 

ofyperjury that the foregoing is true and correct. Executed 
2005. 




Washington, DC 

2005. 
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FDI€ 



Ofljoe of DwDsitf wi EcDnom^ Opportune 



NOTICE OF WGHTS OF WHTvfESSES 

IN 

EEC INVESTIGATIONS 

Pursuam to the provisions al 29 C J.R, £1 614. 1 OS, Tedcral agencies are required to 
investigale all aspects of dtscrimination complainK The investigation shall iru:Iude a 
■borough review of the circumstaiices under which the alleged discrimination occuired, 
and the treatment of membas of the eompldnanl's protected grotip(s) as compared with 
the treatment of other employees in the organizaticHial segment in which the complaint 



All cmpbyees having any knowledge of the matter complained of are required to 
coopaate with the investigator who i^ conducting the uivestigation. The invcsligalor is 
authorized to administer oaths and require that statements of witnesses be reduced to an 
afiidzviL Thewitnessmustsweartoorallumlothetnithoftbestatemaitsbeforethe 
investigator or a thiid party, wilboid apledge of oooCdentialily, The in 
atilho^zed to ol>tain copies of relevant entpjoymcnl recoids, policy si 
regulations: 

As a witness, you have the following riglils: 



1 . To be provided a Notice of Authorization that 
explains the investtgatoi's authority and lespon 
investigation. 

2. To have a representative present at any mceling^discusMon with the investigator. 
The iqiresentative can advise >mi on how to respond to the investig^or, but 
cannot respond for you. 

3. To receive sufficient infoimatioo concerning the claim(s) and basis(es) of the 
complaint and cinnunslances under which the comptaiiit arose in ordw for you to 
accurately re^xmd to tlie questions posed by the investigator. 

4. To be ptdvided access to documents you previously pcq>ared or had access to, if 
ibcy are necessary for you to review in onlcr to respond to questions posol by Bie 

investigate. 

■ 5. To review your affidavit and mate coirectioni or other dunges prior to signing 

the afndaviL 

I HAVE READ AND UNDERSTAND MY RIGHTS AS A WITNESS IN EEO 
INVESTIGATIONS. 

TAfiE f 
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PRTVACY ACT NOTICE TO WITNESS 
FOR EMPLOYMENT DISCRIMINATION COMPLAINT REVIEW 



This information is provided pursuant to Public Law 93-579 (Privacy Act of 1984), 
December 31, 1974, for individuals supplying information for inclusion in a system 
of records. 



The authority to collect the information requested by this interview is derived from one or 
more of the following: 

Title 5, Code of Federal Regulations, Section 5.2 and 5.3; Title 29, Code of Federal 
Regulations, Section 1614; Title 5, United States Code, Sections 1303 and 1304; Title 42, 
United States Code, Section 2000e-16; and Executive Order 1 1478, as amended. 

PURPOSES AND USES 

The infoimation you supply will be used along with data developed to resolve or 
otherwise determine the merits of the complaint of discrimination in the delivery of 
federally assisted or federally conducted programs or services. The information may be 
furnished to designated officers and employees of agencies and departments of the 
Federal Government in order to resolve or otherwise determine the merits of the 
complaint of discrimination. The information may also be disclosed to any agency of the 
Federal Government having a worldng relationship with regard to Federal Deposit 
Insurance Corporation (FDIC) activities, to the intelligence agencies of the Federal 
Government, or to others for uses as published in the Federal Register. 

EFFECTS OF NONDISCLOSURE 

Disclosure of the information sought is voluntary; however, failure on the part of FDIC 
employees to fiimish the information will result in a direction by the head of the agency, 
or his/her designated representative, to produce or provide such information as is 
available. Failure to provide the infomtiation at that time may result in the initiation of 
disciplinary proceedings against you, up to and mcluding termination. Applicants in such 
cases ^yhtf refused employment. ^--^ 
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FDIi 



Federal Deoosit Insurance Conwration 

3501 N. Fairfax Drive (Ftoom 801 -1 231), Arlington, VA 22226^500 



Office o( Diveiaty arxl Economic Opport jnity 



From: Lawrence, James R. 

Sent: Wednesday, April 20, 2005 3:56 PM 

To: Yolanda Gibson-Michaels'; Schull, Donna 

Co: Moran, Mreha^ P, 

Subject Settlement Agreement 

Follow Up Flag: Follow up 

Flag Status: Flagged 

Ms. Gibson-Michaels: 

This concerns the Settlement Agreement which was signed by you, NTEU and the FDIC on 
January 14, 2005. As you know, all of your existing EEO complaints were withdrawn as a part 
of thai Agreement. However, it has come to our attention that at least one of your complaints 
contained an age discrimination basis. Due to the requirements of the ADEA, as amended by the 
Older Workers' Benefit Protection Act, you must be provided the right to cancel the Agreement 
within seven (7) days after you have signed it. Since that right was not given to you at the time 
of your signature, we are providing fhat right to you now. 

You are advised to consult with an attorney, the Union or other personal representative before 
making this decision. Please be advised as to the followmg: 

• You have seven (7) calendar days fi^om today to cancel the Agreement. Any such 
cancellation must be by e-mail or letter. If you cancel by e-mail, you must resfpond to 
James R. Lawrence at JLawrence@fdic. gov, with an electronic copy lo 
MMoraD@fdic.pov. no later than 5:00 pm on the seventh calendar day following this 
notice (April 27, 2005). If you cancel by writing, it must be signed by you, and sent 
by certified mail to the Complaints Processing Branch, Office of Diversity and 
Economic Opporttinity, FDIC, 801 17* Street, NW, Room 1231, Washington, DC 
20429 so that it is postmarked no later than the seventh calendar day following 
today's date (April 27, 2005). 

• Ifyoudonotliingduringthisseven(7)dayperiod, then the Agreement will continue 
to remain in effect and be enforceable by all parties. 



If you do cancel the Agreement during this seven (7) day period, in accordance with 
the language above, the Agreement shall be null and void and have no force or effect 
whatsoever. This means that bofli sides will be placed in the position they were in as 
of the date of the signed agreement. Among other items, the following would occur 

• You will be required to pay back all money received under the Agreement 

• You will be reinstated to your last position of record in the same work groip 
under the same supervisor. 

• The FDIC will be fi-ee to immediately issue a proposed rranoval letter against 
you, which the FDIC had agreedin the Settlement Agreement to not issue. 

• The prior 5-day suspension, which had been expunged from your records, will be 
reinstated. 



October 2002 




3l 
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Settlement Agreement 

[INSERT FULL NAME OF AGGRIEVED PERSONJ 



Please be assured that the FDIC is not attempting to undo the Settlement Agreement, and has no 
interest in undoing that Agreement The FDIC is fiilly committed to all of the tenns of the 
Agreement, for as long as it remains in place. This notice is only being provided because of the 
requirements of the ADEA. You do not need to respond if you are willing to peimit the 
Settlement Agreement to remain in place. 

Please feel free to contact me directly if you have any questions on any part of this. Thank you, 

James Lawrence 
202-736-0272 



M^ct 
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UNITED STATES OF AMERICA 

MERIT SYSTEMS PROTECTION BOARD 

WASHINGTON REGIONAL OFFICE 



YOLAND A C. OIBSON-MICHAELS 
Appelant 



FEDERAL DEPOSIT INSURANCE 
CORPORATION, 



DOCKET NUMBER 
DC-o7tt-o6-oSis-I-i 

DATE: August 1. aoo6 



TFTTTI'^^ gnp REVIEW 

APPELLANTS 3'' REa^EST FOR AN AWARD OF 
COMPENSATORV DAMAGES - PREVAILING PAR-nT 

,v,f^AfFMRF.R 1A.^C" ^ (ConstWCtiv.. Ditcbarp) 

NOW COMES th.AppcUarK»d...pcc*UIyii^»E^^^^^^ 
.^..^cns.5C^.I.U.0.,U4.5CP.Mn0U20Xiv.Scrvi«Uw(3U,S.C^^^^^^^ 

lequires that federal persoimd managooaii be ii 

principles. 

AppcUani requests a Hearing of an AwMd of 
.ppab^irrvolunuryconstmcdve discharged on reversed by MSPB^ 

Hono.*..Iud«eI^Ben-A^ — ^^-^'^-^^"^^""^"^"^"'"^'^ 
for3r.aW.fCon«..^andCan««n.tcrydanu^. In support thcr«.t appcUant states the 

fbUo^w-ing: 

B,«de,aa.diJzi..a-6.Jud,eBen-An.iDEmEDappelU...re,-«.fo.- 

,x^ard of Compensatory and CouseHuenlial damages. 

J.d,. Be.-A«....oa De.Ul .£ .ppelU..-. ^u- ^--^^ '«"- 'PP^'^^^^ 

Hgkt to .0 ,>v.,a of C^-E"-.^ "<! C^n^egu^tU! dan>,Re.. 
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„„„Uo.«Ub.h.,pHo,p,oc^^., -a .t.Bo^™^«-«5CF.«. »««<.) 

Order dated July «, aoo6) (Exhibit I) 

R«p^tf.Uy. Judge B«-Ao>i did no. hold a h..H.g, pxoc..diug aad/- held a 
Coofe.™«. Judge Rapl»elZ.Beo-A^ih. hi. «Uo, dated tto^h«,..^r^^^^ 
-Ahhc«.ghth.appelUot.«^«..h«tio,.Uia„ot.ched.leo.eli,htof.hed..^^ 
^d«.^al^adyc.fr«ora establishing th,td,.appeU.oe,resig,arioo^».invau.tan." 

SuhsecWy. Judge BerW. ruling da«d N...mb.L.4^aidnot ^f.reucehy 
.Ht«nwo.d,...».provi.ionappelUu.sen.aeo.eu.toavaiUhilityo£c..p.n.ao,yao 
«t.«,ue.tial dao>ag«. Jud.e Ben-A^^i's r.li.g only add.«sed atco.ney fee. App^Uao. ^ou 

her case (Prose). 

No.ethel»s, appelW he„hy .s,ert all ngh.s to Attorney fe« w/interest to b. 

, J J I, H=, at a date and time provided by the Merit System Protection Board 

decided upon at a hearing at a date ano "m j/ 

(MSPB). 



A 
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Judge Ben-Ami's order d.tcd Jaly 12, 3oo6 farther states tbat: -Third, the ^pell.ot h 
io any event n^t entirUd to >n awird of compensatory or comequenti.l damage*. An 
.^pIoy*e wto prcvaib in . Board appeal t«ad on a finding of miateBtlg^ en>ploym««t 
discrimination aoder Title VII of the Civil Rights Act of 1964 or a finding that the agency 
falUd «> make a reasonahle accommodation for a qualified disabled p««.n may recover 
compen^tory damage, from the agency pu„uaot to the Civil Right, Act of .991. 

Judg, Ben-Ami by ruling dat.diuk«^oo6 concluded that: "I made r.o findin,; of 
^m plovmenr ^Jt^riTninario Ti in coiinectioii with the aformn-nrioned decision.. ., '' 

Employment discrimination refers to employment practice that a« prohibit^ by 
law such as i-,, in hiring, promotion, job assignment, twminatioo, compensation, and 

various types of ^-ll-I-iJ-^. t^^':;' 

Uws prohibit employers from discriminating on the basis of ry^-, color, i£^, . ; : :■,::. 

national origin, physical or mental ;;>;>:: "/v. or AGE^ 

There is also a growing body of law preventing or occasionally justifying employment 

Employment discrimination in the ; ,,;:,: .:: V': is g-cued by both federal and 
state law. 

AP.K niSCRIMTNATION IN E M ^' "VMENT ACT (ADEA) 

19 United State* Code (USC) 6at-6j3a. 

(Pub. L. SK.-^) (ADEA), as .mended The ADEA prohibits employment discrimination against 

persons 40 years of age or older. 

ADEA. In addirioo, section 115 of the Civil Rights Act ot i99> K>^'^ » * ^ 
ADEA (49 U,S.C. 626(e)). 
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age; to prohibit wbitr.ry >g. discnn,in=i«on .c «ap\oym«U, to t^'P *»^ 5^ 
way« of meeting problems arising ftom A. imp«t of >ge oa efflploy=>«.t. 

TTi^t kw tn»lr« it aieg>l & »• an employer; 

r 1 fc t.« «T to .l;«harEe -oy iodividualor otterwise discriminate against any 

to fail or refose « t tc or to d.«barKr •07.0 priviUgw of ^ploymeot, b«:ause 

individixal with r«pect tb his compeas.t.on, terms, eoadit.ons, or pr.v.«g V 

of such Individual's agej 

T -t^ v.- U«-,, in «ov wav whict would deprive or tend to 

employee, because of 3«»cb individual', agef or 

V to reduce tbe wage rate of any employee in order to comply with this Uw, 

Ui..lsounUwfaUcran.™pW-"t agency to fail or re^e to refer fcreoxployme.,^^^^^^ 

llrr.ateagatn.t.aoyLividnalb«.u.eof,„chindjv^ 
employment any individual on the basis of such md.v.doal s age. 

Furthermore, it U uoUwful for e Ubor orgaoi«aribn= 

, ,„«aude or to expeUrom it, membership, or oth«wi« to di^rioxiuate against, any 

individual because of hU age; 

employment any individual, in any ^ywb^hW^^^ 

e„,ploymeut opportumt.es or wouM >•-' '^^^^^^^ ^ploy JTt, because of such individu.Vs age; v 

affect his status as an employee or as an appl.c»ot ^" P ^ individual in violation of this 



CO causeor attempt to cause an 1 



mployer to discriminate against ad individual a 

litieation under this chapter 

By order dated Novemberti.^ooi Houcrabk Beu-Ami ruled that the FDIC 
constructively discharged appellant in violation of the ADEA (age discrimination) Statue 
J.dge Ben-Ami ruled .hat: "Wy improperly refusing to give effect to th. [A]3ppelUnt>s 

timely cancellation of the settlement ag^ement... the agency constr.«.tiveiy r.moved 

appellant..." 
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Th. pbiotiff tnus. p.ave tt-t .h. ^« discrimi3«ea ag»in.t becu.. nf [religion / 
„ce/coW/a-rio.«UriKia/ase/s«/b.igkt/w«sl.t/u.«iuls«t^].Tt. 

di.c.ia.i.«io. o,u.t b.v. b«« i.t^U2-L U th .c.c^W^Cci.k^ t. I.Un.io«,l 

discri..i«doac.«.3»l.,t.oe.fth«c.otiv«or««o«forpl,i.nffs[di«h,rge/f«Wecc 
beMred/f«lu«tob.pro«.«ed/f.aur..ob.C.-i.-a/t««.t.e.t/fotWl|w»sCr.Vc>./ 
„«/coW/na»oaaU,igi./a./«./M«br/weighc/..,riuU»tu.].[R.Ugio«/r.«/ 
.0,0. / na.io.al o.igin / ag. / s« / beigtc / w.igH. / n...ital sU.^ ^.e. no. Uv. .o W .ha 
o.ly ..aso.. or even th. main reason, t.t it do« have to be c« of the r««on. which n..dc a 
difr«^« in determining whether ot not .c[dU.ha.ge/hixc/p.o«o«/tr,in/ha«„/ 

[otter]] the pUiotiff. 

ISt«U-ik=Hmi--a..i=5tt^^^ U,iee-ISt.te, P«t^ 

Se^eBo^c/Go^r^^.A^l^n.. 460 us 7^:tc,SCl..78.75LEd^d4«,0.83)- Where 

rircu^tantial evidence is r.lied en, ^:L. -- iJ-^ ^^ould be given. 

By e-mail dated lanu,^r«.3»i -t approximately ^32^=1*^- FDIC e-mailed 

.nd conditions which iavoluntary separated appellant on 



appelUnt with its coercive terms 

J^nuary .. .005. Refer to number 8. which read. (^ISYgUaHOQ^gTO:^^.^^ 

YOURmwrPAPEES^ZROPOSAU^^ 

, .r..! niVTSlON SHORTL YFQkLO^'^^rNr, yOl TB Rl-SCINDING OFTHE 

BIlvnUT PAPERS") Se. y USC Sec. ,30a Prohibited Personnel Practices. 



S 
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,«.ee«.e..«>«tve.phe,ri.h.tofik>cWwid.th.EEOCi„«cWfo,«v.«.ce 

EEOC.Th.p.cwUicaof.nSep,«dooAp«n.«tcoodUic.i.Bs-.»™:.|»)™«..oo,n 

_.- oot W fa. - cfc-rg. Witt tk. EEOC i« fciri ally .*uli.toTy in vioUrion of th. 
Employee agncmK not "> "^^ ■ «=»■» 

ADA, ADEA. EPA, ^vd Tick VI]." 

_ 4 wincrnuEnrial damsttes bad cleaTly 
Appdlaat's T«iuest tor romprnsatorY aiid eon^aHSHii «"«> » 

(- ™„«ricin'iistc€.DstiuctiverBSQYal of appellant. 
add«««d tbe F«d.r>l Deposit Insurance Corporanon * ist.coas_r 

FDIC «po.ed corrupt officials f.rc.d, rbr.ar.., .nd harassed .pp.lUn. i. its m.n.pt to 
conceal Bank Fr*^. Receivership, Money Uund.Hn,. and in.^de tra.in,; to and including 
signatory tc infamous Kent,eth Lay (Et.roo) and Halliburton. 

WWfo^ i. accordance to provUions set forth under 5 U.S.C. ^d), the Board 
«.ay: CO Coo^der botk the nterits and the re,«e3t for damage, and issue a final decision; 
W Remand tbe case to tbe judge for a new initial d^ision. either on tbe request for 
damages only or oa both the oterits and rbe re<iu«t for damage,; or 

(,) Where thete Us been no prior proceeding before a judge, forward the request for 
damages toajudge for be-HngandarecommendaHon to tbe Board, afterwbicb the 

Board will iss^ » fi-l ^-'^- - ^"^^ ^^"^ "^"^ '"' ''= "*'""' ^^^ "'"'■"' 
(0 EEOC re^^ «/&-- ™ ..nvp.^-cr, <L«.-«". A final decision of the Board on a 
.^ne.t for compensatory damage, pursuant to tbe Civil Rl.hts Act of.,,, sball be 
.object to revi^ hy the E.u.1 Employment Opportunity Commission as provided 
under subpart E of tbb part. 
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and c""<«<ii«^t>>^ damaRcs for 



Wherefore. AppelUot did aol receive 

d«ided upon or. tiovemWi*.^. An imrnedUt. r«,ue.. to a hearia, » 

Wbe^,.. .ppcllan- U re.u^d.g a. award of ,S«>.ooo.oo in Co^p««a.cry 
DamaRes and ££00.225^ i^ ConsequentUl Datnagw, 

I. y: r "^ An«l b.T.r. Involuntary (Coustructiv.) RemoZitg 

Appellant fiW an IRA with .be MSPB on jM=^S^»?»i--^'^DIC.«ec 
.on,.r....e*s.We. App.lWesIRA clearly ...n^^ed an i.nn.edU« hearing ofth. 

FDICs ,,nl«,fol5^..--Ee-i2B . FDIC illegal interception of app.Uants' oral 

„_uni«tioo(tapere.ordin,).itho.a.o.r.o.det.rMLA.ioU.oo.AWOLin«W. 

.HeBoardmledinappelUnt.,f.vo...t.eprev-aio«parryonALLis.ne=No.en.l>erM,.oo. 

App.lUnc rifely BUd an tRA ^itK .be Board on AEoUz^ « 'PP*^^ ^^^ '^^^'^^ 
^^,,,,U^(.onstt^ti.e)di=.S.,s"f*PP''^--^""'^°-^ 
fa«..«.e..H^y-P-i— •-^^-™^^"^'"^'°"'^"'^^""^^'"""'""'"'^ 

(See Tab iX"^ ftl-l !«>« M. 200t and April Z7, Z«>6) . 
„eo.*n,),FMLA.ioU.io„. S,,Oa.s,.Mid,=d.fe,..i=ifeia-^^ 

f^ ,,.^..--(-vnif-.-^JoA......5!aLDS3gaag«gj3, 
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Wk,,,fe^ -PP^W i. ^Wng .« award « tbe prevailing party (tWsb^ii^Ei) 

,eci....fU^a.C..=B..^-''e---^^ 

,_ J ■ .11 .tnnr i"* *^«-rivg «mov»l o f appelUot. 



\ 1- ^ A, „^r*e from tke KinK James bible to a 35" 

Ao n C f - iin) tts sne quoted a verse irom iii= "••"s j 
oral communicaHons (.iB U.>-*-- "3/ » »" m 

ye« oUi.«rn i.v.W .« . Fede»l Tbeft. en^ployed. bUed. and supe^i.ed by be. aunt 
^DepotistnJ- 

„. Co^^«S5UUadCo^Ee-a-3,damag«^^ 

B. irx^I A - Family Medir il I eavf Ad Violation; 

App.Uant (pWin, party) by ..^^......^..^..Hb^.^^ '^■^^^^•' 

,,^^,^^,,,,,,^byJ.d,eRapbae.Be.A.ibyevid^.cbattbePDICa^^^^^ 
L.nteln>= totnaclcea, .t.cb, altera, and deUeapproved leave u.d..tbeFan.ily Medical 

Leave Act on April l*. ao04- 

(FMLA).App.U„.(p....m.„.,^)p-id.a..idc«,.WB=r™.«™..i»->Uw,rc. 
„p^i„, S..pt» H.„. «a].„.. T. U.».-. (.oli==.-0 p^.a»l fete^ffiteiH- 
vioUtioo of appelUnf . U.V. «cder ,b= FMLA Act 
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AppelUat U ..aki.B c.^pc.s.c.., ^d «..«,.e.tL,l damage, .od «»«iccs .g>iast both 

(AppelU.Cs foxn^er fi«t-U.« ported official) -ffi-ed tUt h. h=d ,11 ,pprov»h .f 
.ppeW, «l^rk, FMLA l»v, -ppcovJs, ou«t-»<liag performances ..dags, medicl 

tearing. 

^ J ,„„,~juEntUl damaKcs for A^ bhtaot, 

AppelUot is leeUog immediatt ^^mpmatorv and c onsequential aam s 

.nco=scio.abU.outta,eou.pe»ecu.onof..Mi«io«.b.lKiUe,al«.ovalftooif^^^^ 
.„vi« to ..d including tbe MSPB faille to co.^. .be FDICs illegal d.dilc.ot> of 
,pp.Ws .alary of well .ver ^4^86^ -<bout due process. Moreover, appellanf U n« 
indebted to tbe FDIC. Hono^ble Jud.e R.pWl Ben-Ami denied Appdlan. be. Uvrfol tight 
.o .^ovet compensatory and con«,uentUl daoiages fto<n the Federal Deposit Ins.ta.ce 
Corporation (FDIC) without justifiratioo. 

Appellant provided Honotahle Ben-A..i evidence f.o™ .he FDICs discovery that 
appelWtW3,not««ov.dforPerfo™aoceorlB-bois*rion. 

Whereas, the CivimrhtsActofi22I C-^ U.S.C. .981a) authorizes an award of 
compensatory damages to a pr^aiUng party who is found to have been intentionally 
dUcri.iuatedagainstbasedon^race.colcr,religion.se..naaonalorigin. or disability. 

Wt^^ fo. ,o,ds-^ho5^ appellant request is tim.ly, ALJ's order did^ 
informed appellant of entitlements aod her nght to cW .ompeo«.ory or consequential 
a,«,g„. TbeBo,rd£rovid«^na™rdi^^ 
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Tt*CivilRiEht.ActofiwiC4^U.S.C.i9S")a"tWl«s.«»--dof, 

,,pai«. « ..aUU...l .!«.«., P.^n, a.a ..ff«ic, w... tl.a,ge.cy failed . ..ia.»« 

appellant status on April ZJ. 2005 revise by MSPB. 

Wfe^^.pp«n-ba,p.vid.a.vide.«toHo=.„l>UJud«cB..-A.itW 

warrants a. award of Comp.rx«toxy and Con«qu«tUl damages. 

Wb.,^tb.FDIC basnoba.isotK«tl.anpureHATREDtor.>„ove.£«rm« 
....^o.standin,^pW«bas«l.np.t.c«ddi..«nr.oft..FDlCsr...v.rsMp. 

bank, inside trading, and money laundering. 

Wherrfore. app-lW ba. a rigbt to UwM e-.ploy«..nc earned by bard work. 
d.dication.Waltyand„ntsUndin,p«f.rmanc«tarnisbedby.por«drDICofBcial.sin« 



Respectfully submitted, 

Yolanda C. Gibson-Micbaels 
xilo Anvil Lane 

Temple Hills, Maryland 20748 
(301) 630-5062 



/^ 
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CERTIFIC aTF, of S SRV ice 

I HKREBY CERTIFY cb« on rhk H*" D^y °f Auyx^t, ^oo6, a true «d «act copy of 

D,„.,^ .„d.r Docket Nu«»ber DC-o75^o6-o5.S-l-i wa, faxed, aad m.ikd by .emfied m3a 
deUvery ro the Merit Sy«e>u Protection Board (MSPB) *ud FDIC, representative Tina A. 
Umoreau.. Federal Depo.i. lu.ura.ce Corpo^tion. FDIC. Ugal DivUion, Roocn VS^D6«6. 
350. N. Fairfax Drive, Arlington. VA, zzz^ coutisel for the Agency. 



Yolsp^f O' Oit59»-Mi<:H?rl? Cpro5f) 
FDIC Infcriration Specialist 
TJic Anvil Laoe 
Temple Hills, Maryland 20748 
(501) 63o-so6a 



Cb»irman Neil McPtie, Chairmcmbei 
1615 M Street, N.W. 
"Wasliiiigron, D.C. 20419 

ComiD(tt«e on FinancUl Services 
U.S. House of Representatives 
ai9 Rayburn House Office Building 
WasUlaRtou, DC 20515 



Chairman Howard Dean 
neinocTatir Natihnal Corn 
430 S. Capitol Si. SE 
WasbiuKtoo, DC 20003 



Senator Licbemian Office 
613 Hart Office Building 
Washirtgton, DC zojio 

NAACP National Headquar 
460; Mt. Hope Drive 
fiakimore, MD nil? 
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UNITED STATES OF AMERICA 

MERIT SYSTEMS PROTECTION BOARD 

WASHINGTON REGIONAL OFFICE 



VOLANDAC. GIBSON-MICHAELS, DOCKETNUMBER^ 

Appellant, 



FEDERAL DEPOSIT INSURANCE DATE: July 12. 2006 

CORPORATION, 

Agency. 



ORDER 

By motion dated July U. 2006, the appellant requests compensatory and 
consequential damages in connection with my November 14, 2005 decision 
reversing her constructive removal. The appellant's request is DENIED. 

First the appellant made no such request in connection with that pnor 
proceeding and the Board's regulations at 5 C.F.R. § 1201.204(a) require that 
such requests be made dunng the proceeding on the merit, and no later than the 
end of the conference held to define the issues in the case. Second, a request for 
compensatory or consequential damages will be decided in an addendum 
proceeding, and a motion for initiation of an addendum proceeding must be Hied 
no later than 60 days after the date on which a decision becomes final. See 
5 C FR § 1201.204(d)(1) and (e). My aforementioned initial decision became 
the final decision of the Board on December 19, 2005. Third, the appellant is in 
any event not entitled to an award of compensatory or consequential damages. 
An employee who prevails in a Board appeal based on a finding of intentional 
employment discrimination under Title Vll of the Civil Rights Act of 1964 or a 
finding that the agency failed to make a reasonable accommodation for a 
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quaUfied disabled person may recover compensatory damaBes from the agency 
pursuant to the Civil Rights Act of 1991. See 42 U.S.C. § I981aCa); SckuUz v. 
U.S. Postal Service, 70 M.S.P.R. 633, 639 (1996). I made no finding of 
employment discrimination in connection with the aforementioned decision. 
Finally, consequential damages are available under 5 U.S.C. § 1221 only in those 
cases where the Board orders corrective action upon finding that the agency took 
or failed to take a personnel action in reprisal for an appellant's protected 
whistleblowing activity. I made no such finding in connection with the 
aforementioned decision. 



FOR THE BOARD: 

Raph; 



Raphael Ben-Ami 



Administrative Judge 



Case1:06-cv-01940-RMU Document 90-20 Filed 07/09/2008 Page 14 of 15 

Rug 05 06 D3:a2a Sandra Eduiards 301-G3D-2335 p. 15 



CERTIFICATE OF SERVICE 
I certify that the attached DocumentCs) was (were) sent as indicated this 
day to each of the following: 

Appellant 

U.S. Mail Yolanda C. Gibson-Michaels 

2210 Anvil Lane 
Temple Hills, MD 20748 

A pencv's Representative 

Electronic Mail Tina A. Lamoreatix, Esq. 

Federal Deposit Insurance Corporation 
FDIC Legal Division 
3501 N. Fairfax Drive 
RoomVS-D6i38 
Arlington, VA 22226 



July 12. 2006 



.^^^^ 



(Date) 



Eric W/Hawthome 
Paralegal Specialist 
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IMMEDIATE DELIVERY REQUESTED 



Facsimile To: MSPB-Peiition for Review 
1615 M Street, N.W. 
Wasbingtoa, D.C. ao4?9 
(z oi^ 6sj-7J3 g_ 

PJ Winsser 

Regional Director and 
Chief Adminiswativ* Judge 
i8oa Diagonat Road 
Suite Z05 

Alexandria, VA a3ji4-s84o 
F AXJ7°3) 756-7"^ 

FDIC Tina Lanioreaux ( 70?) ^Xr3A^ (F") 

From: Yolanda C, Gibsou-Micbaels Oj,^ 

Foraicr FDIC Whisdetlwoer ^^ 
Case No, DC-«7S»-ofr-o5iS-It 



Sabject: 

Attacted hereto is appellant's 3"" Request For Comp< 
Damages (Prevailing Party) Case number DC^ 
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Federal Deposit Insuranq? Corporation 

550 1 7111 Street m. Washingtoft, D.C. 2M29-9990 . , i ,^ r^ ■ 



March 27, 2006 

Ms. Yolanda Gibson-Michaels 
2210 Anvil Lane 
Temple Hills, MD 20748 

Dear Ms. Gibson-Michaels: 

On December 19, 2005, Stephen M. Hanas, Senior Counsel, informed you by written 
notice of a proposal to remove you from your position of Information Specialist, CG-301-1 1 
with the Federal Deposit Insurance Corporation and the Federal service due to Disrespectful ' 
and/or Inappropriate Conduct and Failure to Follow Instructions. 



I have been designated the agency official authorized to make the final decision in this ■ 
matter. In the letter proposing your removal, you were informed that you had the right to reply 
orally and/or in writing to the charges against you. I have carefully considered the materials 
constituting the record in this action, including the oral response presented by you on January 1 9 
2006, and the wntten documents you submitted during your oral presentation. 



PROPOSED ACTION 



The Corporation issued a notice of adverse action proposing your removal from your 
position and the Federal service. The basis for the proposal is Disrespectful and/or Inappropriate 
Conduct and Failure to Follow Instructions. The notice is very specific in detailing your 
misconduct All materials provided have been reviewed and considered by me in reaching a 
decision in this matter. 

RESPONSE TO NOTICE OF PROPOSED REMOVAt. 

The oral response provided by you raised several issues/defenses to the proposed 
removal. While not all-inclusive, they are summarized as follows: 

You alleged that the FDIC's proposal tor your removal was in retaliation for whstle- 
blowing, EEC retaliation, age, and Family Medical Leave Act (FMLA) violations. You also 
stated that you had exemplary Federal service, and provided a historical summary of your 
employment. You stated that all of die specifications in the notice of proposed removal were 
your EEO claims. You denied that you had engaged in any type of misconduct. 

REVTEW AND DISCUSSION 

The notice of proposed adverse action states that the removal is proposeid for 
Disrespectful and/or Inappropriate Conduct and Failure to Follow Instructions, and to promote 



'/b-l 
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the efiiciency of the service. During the period October 20. 2004 through December 17, 2004, 
you engaged in a series of behaviors amounting both singly and in the aggregate to disrespectfiil 
and/or inappropriate conduct by making various unfounded allegations against your supervisora, 
behaving m an intimidating manner toward your co-workers and supervisors, and failing to 
follov/ mstructions as demonstrated by your numerous absences from work at various times 
without advance approval of leave, contrary to explicit written and oral direction given to you 
about how to handle such absences. 

I note that in regard to specification 1 of the charge Disrespectful and/or Inappropriate 
Conduct, the proposal stated that an officer was dispatched and met with you in your KDIC 
office on the three dates listed, yet no police report was filed or taken concemmg your 
allegations. During the oral reply meeting on January 1 9, 2006, you produced a copy of a partia] 
report that was taken on October 20, 2004. The copy of the report you produced was incomplete 
- ■ -as-the attachment was-missing-.-I-find that this information -was not material to the substance or - • 
basis for the specification, and that your actions of continuing to contact law enforcement 
officials to respond to the same matter you had ab-eady reported was disrespectful and/or 
inappropriate conduct. 

The record is clear that you committed the misconduct with which you have been 
charged. Although you alleged that the specifications describing the instances of misconduct 
were the same as your EEO claims, I disagree. The specifications describe the various instances 
of your disrespectfiil and/or inappropriate conduct directed to your supervisors. Further, you 
acknowledged during your oral reply that you had personal reasons why you were late to work, 
yet you failed to justify your faUiu^ to follow instructions regarding proper leave approval. 

CONSroERATION OF THE DOUGLAS FACTORS : 

I have also given consideration to the factors set forth in Douglas v. Veterans 
Administration, 81 FMSR 7037, which I must consider as the Deciding Official in reaching a 
decision regarding the appropriate penalty in an action for misconduct. Following are the 
Douglas Factors and a summary of consideration given to those factors in regard to this case, 
although not all-inclusive: 

1. The nature and seriousness of the offense, and its relation to the employee's duties, 
position, and responsibilities, including whether the offense was intentional or technical or 
inadvertent, or was CDmmitted maliciously or for gain, or was frequently repeated. 

Based on my review of the record, you engaged in misconduct that was serious in nature and 
directly impacted your abihty to perform and carry out the duties of a CG-1 1 Information 
Specialist Such misconduct was firequcntly repeated, and was by no means merely technical or 
inadvertent. Due to your behavior and unscheduled absences as described in the various 
specifications, your own work was adversely affected, your supervisor was disfracted on 
numerous occasions from working on matters germane to the mission of the agency, and other 
employees were hindered in performing their own work. 
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2. The employee's job level and type of employment, including supervisory or fiduciary 
role, contacts witli the public, and prominence of the position. 

You are a CG-1 1 Infonnation Specialist and are expected to conduct yourself in a fitting manner 
m your workplace in the Legal Division and to conform to reasonable supervisory instruction. 
Despite repeated efforts to counsel you, however, you continually engaged in disrespectfii] 
and/or inappropriate conduct and failed to follow instructions regarding reporting to work on 
time or obtaining advance approval for annual leave or leave without pay. 

3. The employee's past disciplinary record. 

You have a history of past actions based on disrespectful and/or inappropriate conduct and 
failure to follow instructions. You were suspended for similar reasons in August 2004 for five 
■ "calen(iar days. Trior to that strspHEion; yoirwerecounseted in Augnst-2^^ 
and inappropriate conduct toward your acting supervisor. 

4. The employee's past work record, including length of service, performance on the job, 
ability to get along with fellow workers, and dependability. 

You were transferred to the FDIC Ihim the FSUC on October 8, 1989, as a Secretary, GS-6, and 
were later reassigned to a Legal Technician position on January 14, 1990. You were temporarily 
promoted to a series of CG-7 Assistant positions during the period October 1993 to January 
1993. You were temporarily promoted to a CG-7 Information Specialist on December 19, 1999, 
and to a CG-9 on December 17, 2000. You were permanently promoted to the CG-9 position od 
September 23, 2001, and then to the CG-1 1 on December 16, 2001. 

Your record reflects as the most recent recognition a Suggestion Award of $500 on December 
1 1 , 2003. You received STAR awards on December 2, 200 1 . June 18, 2000, February 28, 1 999, 
and September 15, 1996. You received Special Act Awards on November 4, 2001, November ' 
21, 1999, July 6, 1997, February 19, 1995, November 27, 1994, and December 2, 1990. Your 
past three performance appraisals were: 2003/2004 - Meets Expectations; 2002/2003 - Meets 
Expectations; and 2001/2002 - Meets Expectations. 

5. The effect of the offense upon the employee's ability to perform at a satisfactory level 
and its effects upon supervisor's confidence in the employee's abOity to perform assigned 
duties. 

It is clear from the record that the misconduct and failure to follow instructions complained of 
against you have had a significant negative impact on management's confidence in your ability to 
perform your assigned duties. Over tie period fi^m October 2004 through December 2004, 
management was unable to depend upon you to report to work on a regular basis, nor could'you 
be depended upon to provide the required timely notice in the event of an unplanned absence, 
and when you were at work you frequently engaged in behaviors amounting to unprofessional 
and/or inappropriate misconduct. 
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6. Consistency of the penalty with those imposed upon other employees for the same or 
similar offemes. 

I have been advised by Legal Division counsel and the human resources section of the Division 
of Administration that the decision to remove you is consistent with actions taken for the same or 
similar offenses at FDIC. 

7. Consistency of penalties with applicable table of penalties. 
There is no FDIC table of penalties. 

8. The notoriety of the offense or its impact upon the reputation of the agency. 

" ■"Baiedbn my fefview of the record, youarerunable to fuifilJadequately the duties and - ■ -■ 

responsibilities of aCG-11 Information Specialist, hi particular, your conduct and refusal to 
follow instructions show a degree of disrespect for supervisory authority and obstreperousness 
that is totally inconsistent with the good order of the FDIC workplace. While your actions do not 
directly impact the reputation of the FDIC, they have adversely affected management's 
confidence in your ability to effectively cany out the responsibihties of your position. 

9. The clarity with which the employee was on notice of any rules that were violated in 
committing the offense, or had been warned about the conduct in question. 

The record shows that you had been counseled on several previous occasions and disciplined 
regarding the unacceptability of your conduct, and that you proceeded in your course of action 
despite clear warning. 

10. Potential for the employee's rehabilitation. 

Despite repeated counseling and a 5-day suspension from duty without pay, you continually 
insulted and made inappropriate allegations against supervisors, and failed to follow supervisory 
instructions about advance approval of annual leave or leave without pay, therefore being 
repeatedly marked absent without leave. The lengthy record of your disrespect to supervisors, 
your repeated inappropriate behavior in. the workplace, your attendance problems and failure to 
follow related instructions, coupled with your failure to respond to discipline and counseling, all 
indicate that there is very little or no potential for rehabilitation. 

H. Mitigating circumstances surrounding the offense such as unusual job tensions, 
personality problems, mental impairment, harassment, or bad faith, malice or provocation 
on the part of other involved in this matter. 

My review of the record fmds no circumstances that mitigate your repeated disrespectful and/or 
inappropriate behavior or your failure to follow instructions regarding advance approval of 
absences. I heard nothing in the oral presentation that would excuse your repeated misconduct as 
described in die specifications and borne out elsewhere in the record. Although you have 
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referred to the medical condition of your son as a mitigating factor, I find that your repeated 
negative behaviors and course of conduct were not excused or excusable on that basis. 

12. The adequacy and effectiveness of alternative sanctions to deter such conduct in the 
future by the employee or others. 

The entire record raises questions about your reliability, dependability, and ability to efficiently 
carry out the responsibilities of your position. Progressive discipline has been used in an attempJ 
to induce you to adopt behaviors that would not adversely affect the workplace and to follow 
supervisory inshniction on leave matters. However, your continued outrageous behaviors in the 
workplace, insulting management and acting mappropriately toward co-workers, and refusing to 
follow instructions, have resulted in your supervisor having no confidence in yotu" reliability and 
ability to perform your assigned duties. Continuing to have you in the worfcplace would 
■ "i-qjfesent an extremely negative example that could only adversely affect morale among 
employees and undermine supervisory authority. 



AGENCY DECISION: 

I have careftilly considered all of the information in your case file, along with the 
infonnation provided during the oral reply and in the written document submission. Based on my 
review of the entire record, I find that each of the specifications in the notice of proposed 
removal is supported by the evidence. Your oral reply and written submissions failed to 
controvert the facts set out in the specifications, I agree v«th the proposal by Mr. Hanas that 
misconduct was conunitted on your part, and that your behavior is unacceptable. Due to your 
contempt for the good order of the workplace and the authority of your supervisor, your 
intimidating or disrespectful actions, the continual disregard of supervisory instruction, and your 
repeated unexcused absence fit)m the workplace, management has lost its trust in you to serve in 
any position. I have determined that the proposed removal is fully supported and wananted. 

Therefore, per Board Resolution 060188, as deciding official for the Corporation, it is my 
decision that you are removed from your position and from the Federal Service, effective 
March 31, 2006. This action is taken to promote the efficiency of the service. 

You have the right to appeal this action to the Merit Systems Protection Board (MSPB). 
Your ^peal may be filed electronically or by paper. If you choose to appeal electronically, you 
must do so by accessing the MSPB website at https://e-aDDeaI.mspb. pov/ to create and file your 
appeal. However, if you choose to file a paper appeal, it must be directed to the Regional 
Director, U.S. Merit Systems Protection Board, Washington Regional Office, 1800 Diagonal 
Road, Suite 205, Alexandria, Virginia 223 14-2840. telephone (703) 756-6250, Facsimile (703) 
756-71 12, In order for your appeal to be timely filed, it must be submitted to the MSPB no later 
than 30 calendar days after the effective date of this action or 30 calendar days after the date of 
receipt of the agency's decision, whichever is later. If the FDIC and you mutually agree in 
writing to attempt to resolve the dispute through an alternative dispute resolution process prior to 
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the timely filing of an appeal, however, the time limit for filing the appeal is automatically 
extended by an additional 30 days - for a total of 60 days. 

If you believe that this personne] action constihites discrimination against you on the 
basis of your race, color, religion, sex, national origin, age (40 or over), or physical or mental 
handicap, and you wish to initiate a complaint, you must follow the procedures in FDIC Circular 
2710.2, EEOC Discnnunation Complaint Procedures. However, if you believe that this 
personnel action constitutes discrimination against you on the basis of your sexual orientation 
genetic information, or parental status and you wish to initiate a complaint, you must follow the 
procedures ui FDIC Circular 2710.4. FDIC Discrimination Complaint Procedures. A complaint 
under either one of these procedures must be brought to the attention of an EBO Counselor 
within 45 calendar days of the effective date of this action. A list of EEO Counselors is 
enclosed. You may also appeal this decision to the MSPB as previously mentioned and allege 
discnnunation m that appeal. However, you may not file both a discrimination complaint and-an 
MSPB appeal. 

Should you elect to file a complaint of discrimination, your complaint will be processed 
in accordance with EEOC regulations at 29 C.F.R. Part 1614, Subpart A. Should you elect to file 
an appeal, your appeal will be processed in accordance with MSPB regulations at 5 C F R Part 
1201, Subpart D. 

Should you have any questions concerning your appeal rights, you may contact Mary 
Laverty, Lead Human Resources Specialist, at (703) 562-2171. 



Sincerely, 




Henry R, F. Griffm 

Acting Deputy General Counsel 



Enclosures (6): 

Notice of Proposed Removal dated December 19, 2005 

MSPB Appeal Form 

MSPB Regulations 

FDIC Circular 2710.2, EEO Procedures 

FDIC Circular 2710.4, FDIC Complaint Procedures 

EEO Counselors List 
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AFFIDAVIT 
OTY OF WASHINGTON D.C. } 
DISTMCT OF WASHINGTON D.C. } 

I^ Stephen M. Hanas, hereby solemnly swear that I am employed in the position 
of Senior Counsel, grade CM-2, Legal Division, Federal Deposit Insurance Corporation 
(FDIC), 550 17* Street, NW, Washington D.C. 20429. My race is Caucasian, my color 
is white, my gender is male aud my date of birth is June 1, 1954. My religion is 
Methodist My first line suporisor is James Lantelme. I have undergone normal FDIC 
EEO training regarding the mitigation and prevention of harassment 

I have been Ms. Gibson-Michaels* first-lme supervisor since July, 2004. I am 
aware of Ms. Gibson-Michaels' race (African-American), her color (black), her gender 
(female), and her approximate age in the mid-forties. Our relationship is purely 
professional. I have known Ms. Gibson-Michaels since July, 2004. hi August or 
SeptenUier, 2004, 1 became aware that Ms. Gibson-Michaels had made an EEO complaint 
by means of office conversations with Mr. Lantelme or with Ms. Gibson-Michaels. I was 
not unaware of the specific issues of Ms. Gibson-Michaels' EEO complaint During my 
interview on November 15, 2004, 1 did leam of the specifics of Ms. Gibson-Michaels' 
EEO complaints involving accepted issues five and six when I read portions of the FDIC 
Partial Acceptance of Second Amendment to Fonnal Discrimination Complaint Lettw to 
Ms. Gibson-Michaels, dated October 26, 2004. 

Regarding Accepted bsue five, Ms. Gibson-Michaels and I have had several 
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discussions and some disagreement in the area of Ms. Gibson-Michaels' attendance and 
leave. Ms, Gibson-Michaels claimed to be on a flex-time work schedule. FDIC rules 
and regulations provide that the core hours for the flex-time work schedule arc from 6:30 
a.m. to 9:15 a. m. FDIC rules and regulations provide that an employee on a flex-time 
schedule must report to work no later than 9:15 a.m. On numerous occasions, Ms. 
Gibson-Michaels has rqwrtcd to work at 10:30 a.m., or 1 1;00 a.m., or later. On those 
occasions when she has r^wrted late to work, Ms. GibsoinMicfaaels has taken the 
position that she should be allowed the to work extra time at the end of woridng day in 
Older to make up for the period of time that she was not in ofiBoe after 8:00 am, her stated 
start time. Smce FDIC regulations provide that an employee must report for work no 
lata- than 9:15 a.m., I have asked Ms. Gibson-Midiaels to take annual leave or leave 
without pay for those periods of time when she arrives at the office after 9:15 a.m. I 
normally communicated Aese annual leave requests to Ms. Gibson-Michaels via email. 
I maintain that these leave requests to Ms. Gibson-Michaels did not constitute any type of 
reprisal due to Ms. Gibson-Michaels' EEO activities. As a first-lme supervisor, I was 
simply following FDIC rales and regulations about flex-time schedules, employee cor« 
hours and reporting time. I would have and did treat other FDIC employees in the same 
manner I treated Ms. Gibson-Michaels regarding her late reporting to work and 
subsequent annual leave requests. Ms. Gibson-Michaels' race and gender did not 
influence me in any manner regarding my supervisory decision to ask her to take annual 
leave or leaVe without pay for the period of time she was late to work. 

Prior to Octobw 20, 2004, 1 had sent Ms. Gibson-Michaels an email message 
asking her to submit annual leave forms to me regarding the time that she had reported to 
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the office after her start time. On October 20, 2004, Ms. Gibson-Michaels appeared at 
my office to discuss my recent email. Regarding die hours in question, Ms. Gibson- 
Michaels stated, in substance, that she had been working at home on her EEO rebuttal, 
and that she was entitled to Ae time, I replied that she could have worked on her EEO 
rebuttal at her desk and that she should have reported to work at 8:00 am. I indicated that 
there was no way tliat I could verify that she was working on her EEO rebuttal at home, 
nor had she notified me she was coming in late. Ms. Gibson-Michaels continued to insist 
and argue that she was entitled to the time due to her EEO activities. 

Ms. Gibson-Michaels changed the subject and began asking for the 
documentation she had submitted in coimection with her request for additional advanced 
sick leave under the provisicHis of the Family Medical Leave Act Ms. Gibson-Michaels 
had submitted this request in December 2003. I did have a supervisory copy of Ms. 
Gibson-Michaels* request and copies of the documentation she had previously submitted. 
I informed Ms. Gibson-Michaels that the copy of ha request and the copies of the 
documentation that she had previously provided were part of ber official time and 
attendance records and that I could not retuin the documeoUtion to her. At this point in 
om* conversation, I calmly asked Ms. Gibson-Michaels to leave my office. My 
secretary, Ms. Aim Laterra, was on duty outside my office mi October 20, 2004, and she 
may have heard portions of my conversation with Ms. Gibson-Michaels. 

Ms. Gibson-Michaels' allegation that I sexually harassed and vert>al1y assaulted 
her by telling Ms. Gibson-Michaels to "get the hell of my office" is a total &lsehood. I 
never used the term "Hell" with her during my conversation with Ms. Gibson-Michaels 
on October 20, 2004. I have never used the term "Hell" with any of my subordinates. I 
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deny that I sexually harassed Ms. Gibson-Michaels during our conversation on October 
20, 2004 or at any time. I deny ttiat any of my actions and conversation on CK^ober 20, 
2004, with Ms. Gibson-Michaels constituted a reprisal due to Ms. Gibson-Michaels' EEO 
activities. I deny that I have ever harassed Ms. Gibson-Michaels. I have never denied 
any of Ms. Gibson-Michaels' requests for office time to engage in EEO activities. 

Regarding Accepted Issue six, I have no first-hand knowledge of the events that 
took place in Mr. Lantelme's office on October 20, 2004, between Mr. Lantebne and Ms. 
Gihson-Michaels. I have never seen or witnessed Mr. Lantebne grabbing any employee, 
including Ms. Gibson-Michaels. 

I am unaware that the events involving the Accepted Issues five and six have 
affected, in any manner, Ms. Gibson-Michaels' job performance or her conditions of 
Mr^)loyment. I recently evaluated Ms. Gibson-Michaels pcrfomiance as fully acceptable. 

I have no knowledge of any type of FDIC discrimination, including sexual 
harassment, involving Ms. Gibson due to her African- American race and female gender. I 
have no knowledge of any form of FDIC reprisal against Ms. Gibson-Midiaels based on 
her EEO activities and complaints. 

I have nothmg fiulhcr to add to my affidavit. 

I have read the foregoing statement consisting of 5 pages, each of which 

I initialed, and it is true and complete to die best of my knowledge and belief. Any 
corrections ttiat I have made have my initials next to the correction. This statement is 
made of my fiec will without any threat, promise of immunity, or inducement, I 
understand that the information I have given is not to be considered confidential and that 
it may be shown to interested parties. 

a r fhAll^ 
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Signature 



Subscribed and swom before mc in 



10^ day of V^^-6^ . 2004 



tigator C/ 
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PRIVACY ACT NOTICE TO INTERVIEW WITNESSES 

(OTHER THAN COMPLAINANT) 

FOR EMPLOYMENT DISCRIMINATION COMPLAINT INVESTIGATIONS 

GENERAL 

This infonnation is provided pursuant to Public Law 93-579 (Privacy Act of 1974), 
December 31, 1974, for individuals supplying information for inclusion in a system of 
records. 

AUTHORITY 

The authority to coUect the infonnation requested by this interview is dedved from one or 
more of the following; 

Title 5, Code of Federal Regulations, Section 5.2 and 5.3; Title 29, Code of Federal 
Regulations, Section 1614; Title 5, United States Code, Sections 1303 and 1304- Title 42 
United States Code, Section 2000c-16; and Executive Order 1 1478, as amended.' 

PURPOSES AND USES 
The information you supply will be used along with data developed to resolve or 
otherwise determine the merits of the oon^laint of discrimination in the delivery of 
federally assisted or federally conducted programs or services. This infonnation may be 
formshed to designated ofEcers and employees of agencies and departments of the 
Federal Government in order to resolve or otherwise determme the merits of the 
complaint of discrimination. The infonnation may also be disclosed to any agency of the 
Federal Government havmg a workmg relationship with regard to FDIC activities to the 
mtelhgrnce agencies of the Federal Government, or to odiers for uses as pubhshed in the 
Federal Register. 

EFFECTS OP NONDISCLOSURE 

Disclosure of the information sought is voluntarr. however, faihire on the part of FDIC 
employees to fimiish the information wUl result in a direction by the bead oftiie ae"^ 
L^-I^p?^** representative, to produce or provide such inform^on as is 
available. Failmt. to provide the information at that time may «sult in the initiation o? 
i^iphnaiyproceedingsymstyou, up to and including termi^ AppHcants in suS 
cases may be refused employment. ^f^^^hs m iucn 

DiscW of information by present or j^ospective Government contractois is also 
^Itm^, although feilure to fiirnish the above requested mformationwhS^'c^^^^^ 
r ^^i"" T^ "^"^^ "" ^iministrative sanctions, including disquaUfication t^eiSkS 
a co^act or termination of an existing coirf— -H"^"wiuon lo enter mto 
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NOTICE OF RIGHTS OF WITNESSES 

IN 

EBO INVESTIGAnONS 

Pumisnt to the ptoviaoos at 29 CFJK. §1614.108; fisdoat agsncies vt lequbcd to 

im^d^ftesnaqieiriiofdisaiminitknccmipiniils. Hie iniati^lion shaU indude a 

tborou^ review of the dtcinntnocs under wbidi tfie alle^ diKximmtikMi oocmtcit 

uid ^ tieatmenl of inembere of die conqilalnaRt's }>otocta^ 

ihe treatmenl ofodio- efoptoyea m the ot^nizatkiial a^loKnt m wh^ 

arose. 

All eniptoyeca htvng any bKwkdep of te matter oami^^ 

cooperate iwth fbbwvtttigatarwbo iscoadtictittg the invB^ifflricm, Hie tnvsstigslor b 

authorized to adndniitBr oiliiB aiid j«c|iDm» tinl stacen^^ 

aiBdavft Thewj&iesBiiBistfmvflrtocriffinnlDtlietnidioftbeitttanenfKbdRiretbe 

hmsrigatororadnrdpaty^withoulBidedgeofconfidentiali^, Theimmtigii^iGabo 



As a witness, you have tfie fiillowiagri^bta; 

). TobepfPvklerfaNbtioetrf'AagMrizBtionti 

ex|>lBt» the iinrastigakn^ authority and iespaf)sibi% in file cotid^^ 
invtscfgation. 

2. Tofaavean, ^ ^ _^^ 

The Mpreaeritative cam »(hwe >w on how toi^ijx^ 

" csHiotreapafidfaryau. * 

3. To receive auffidoitinfixmatkiicoacaiung the damCs) aid b«BiG( 
coiiqtJairt ami dieiaMtaoca imd^r wbuh fi» coqiMnt Hue ia o^ 
acontety respond to fleqoestioiif posed t^ttttitiveitipdw. 

4. Tobepiw'drfaoMaitodocunientijOTprefvioiiatyptqwtdorM 

they are necessary fir jou to review in imier to lapoDd to qnatiow poaed W 

tnvestigalor. 

5. To review ynffafiSdovitai 
theaffidaviL 

I HAVE READ AND UNDERSTAND MY RIGHTS AS A WITMBSS IN RPn 
INVESTTGATfONS. *^ii«ta!. IN EEO 



WITNESS: 
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AFFIDAVIT 
CITY OF WASHINGTON} 
DISTRICT OF COLUMBIA} 

I, James T. Lantelnie, hereby solemnly swear that I am employed in the position 
of Assistant General Counsel, grade EM, Legal Division, Federal Deposit Insurance 
Corporation (FDIC), 550 17* Street, NW, Washington D.C. 20429. My race is 
Caucasian, my color is white, my gender is male, and my date of birth is November 10, 
1953. My religion is Lutheran. My first line supervisor is Deputy General Counsel Erica 
Bovenzi. I have completed a previous affidavit, dated October 10, 2004, regarding 
Accepted Issues one, two, and three of Ms. Gibson-Michaels' EEO complaint. 

Mr. Stephen Hanas is Ms. Gibson-Michaels' first-line supervisor. I am Mr. 
Hanas' first-line supervisor. I am Ms. Gibson-Michaels' second-line supervisor. I 
learned of the specifics of Ms. Gibson-Michaels' supplemental EEO complaint when 1 
read portions of the FDIC Partial Acceptance of Second Amendment to Fomial 
Discrimination Complaint Letter to Ms. Gibson-Michaels, dated October 26, 2004, 
during my interview on November 15, 2004. 

Regarding Accepted Issue five, I do not have any first-hand knowledge regarding 
Ms. Gibson-Michaels' allegations involving Mr. Hanas. I have no knowledge that Mr. 
Hanas has engaged in any form of discrimination, harassment, or reprisal involving Ms. 
Gibson-Michaels. I have never heard Mr. Hanas use the term "hell" in any manner to any 
subordinate employee, including Ms. Gibson-Michaels. 
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Regarding Accepted Issue six, on October 20, 2004, Ms. Gibson-Michaels came 
to my office, without an appoinlment, and stated, in substance, that Mr. Hanas had been 
harassing her. Ms. Gibson-Michaels appeared agitated throughout our conversation. 
Ms. Gibson-Michaels asked if she could be transferred to my direct supervision, in order 
to avoid Mr. Hanas' harassment. She gave me no examples of the alleged harassment or 
basis for her claim. I denied her request and told her that there was no work for her under 
my direct supervision. Ms. Gibson-Michaels changed the subject and stated that I had 
done nothing about nepotism in the office. I asked Ms. Gibson-Michaels what she meant 
by this statement. Ms. Gibson-Michaels responded by stating that there had been no 
consequences to Jenekia and Jo Anne referring to an intern, Ms, Jenekia Johnson, and my 
secretary, Ms. Jo Anne Williams. I told Ms. Gibson-Michaels that I would not discuss 
any disciplinary action regarding any other employee with her. Ms. Gibson-Michaels 
raised the issue of Mr. Hanas turning down her leave requests. I informed Ms. Gibson- 
Michaels that what Mr. Hanas had told her about FDIC leave policy and its applicability 
to her requests was correct. 

Ms. Gibson-Michaels began to raise and argue issues involving prior incidents. 

After she began raising these issues, 1 asked her to leave my office three different times. 

Ms. Gibson-Michaels stated that because of the earlier taping of a conversation she had 

with Ms. Johnson I would go to jail. At this point, Ms. Gibson-Michaels left my office. 

There were no witnesses to o\jr conversation. 

On October 20, 2004, I did make some brief handwritten notes regarding my 

conversation with Ms. Gibson-Michaels on my daily calendar. I have given the 
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investigator a copy of my handwritten notes regarding my conversation with Ms. Gibson- 
Michaels. 

Ms, Gibson-Michaels' allegation that 1 sexually harassed and physically assaulted 
her by grabbing her left arm is a total falsehood. I did not touch Ms. Gibson-Michaels 
during our conversation on October 20, 2004. 1 have never physically touched Ms. 
Gibson-Michaels. I have never sexually harassed Ms, Gibson-Michaels. I have been 
informed that when an individual from FDIC Security attempted to speak to Ms. Gibson- 
Michaels about the alleged physical assault on October 20, 2004, Ms. Gibson-Michaels 
refused to meet with the FDIC Secimty individual. 

I deny that my conversation or any of my actions, concerning Ms. Gibson- 
Michaels, on October 20, 2004, or any other date, constituted any form of reprisal against 
her due to her EEC activities and complaints. I have no knowledge of any form of FDIC 
reprisal against Ms. Gibson-Michaels based on her EEO activities and complaints. 

I am unaware that the events involving the Accepted Issues five and six have 
affected, in any manner, Ms. Gibson-Michaels' job performance or her conditions of 
employment. I have no knowledge of any type of FDIC discrimination involving Ms. 
Gibson-Michaels. 

I have nothing ftirther to add to my affidavit. 

1 have read the foregoing statement consisting of fr pages, each of which I 
initialed, and it is true and complete to the best of my knowledge and belief. Any 
corrections that I have made have my initials next to the correction. This statement is 
made of my free will without any threat, promise of immunity, or inducement. I 
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understand that the information I have given is not to be considered confidential and that 
il may be shown to interested parties. 



Signature 



Subscribed and sworn before me in A/g^W''^J?VV «P.C ^ 
this 1>^ day of }uP>:^^-^P^ 2004 



Page 4 of 4 



^ 



Case 1 :06-cv-01 940-RMU Document 90-23 Filed 07/09/2008 Page 5 of 6 



Federal Deooslt Insurance ConkorsUon 

3501 (j.FafcfaK Drive (Boorn 801-1231). Arilnghii>.VA2222M500 OJtopfDweoltyaidEeaicirfcOppQrturity 

NOTICE OF RIGHTS OF WITNESSES 

IN 

EEO JNVESTIGATIONS 

Pursuant to the provisions at 29 CF.R. §1614.108, federal agraicies arc required to 
investigate all aspects of discrimmation oomplaints. The investigalion shall include a 
thorough review of ttie ciicomstances under which tiw alleged discrimination otxuned, 
and the treatment of members of the conqilainant's pnrtected ffoup(s) as ctMnparcd with 
the treatmoit of other en^loyoes in the organizational segiment id vi4uch the complaint 



AU onpbyecs havir^ any knowledge of (be inatter cimiplained of are required to 
cooperate with the investi^ilar who is conducting the investigaftion. The invesjti^tor is 
authorized to adnuiusi^ oadis and require that statement (^ witnesses be reduced to an 
afRdavft. The witness must swear to or aflinn to the truth ofthe statements before the 
investigator or a third party, without a pledge of confidentiality. The investigatM' is also 
jnitfKidzed to obtain copies ofrelevant employment records, policy statatnems, and 



As a witness;, you have the following lights: 

h To be provided a Notice of Authorization that idsttifies (he invesdgator and 
explains the invesfigatot's authority and reqionsitHHty in the conducting the 
investigation. 

2. To have a representative present at anymeetiD^discussioii with the investi^tor. 
The representative can advise you on how to respond to the investigator, but 
it respond for you. 



To receive sufGcieot information ctMicraning the claim(s) and basi8(es) of the 
coinpiaiiit and circumstaiices iinder Triiich the oomplarnt arose in ofder for you to 
accurately respond to the questions posed by the investigetor. 

To be provided access to documents ypu previously p rep ar e d or had acwss to, if 
Ihey Hie necessaiy for you to review in onfcr to rc^rand to questioDs posed by die 



5. 



To review your affidavit and make corrections or other changes prior to signiiK 
the affidavit 



I HAVE READ AND UNDERSTAND MY RIGHTS AS A WITNESS IN EEO 
INVESTTGATIONK. 



p.^-P^^ ^x^ -^C^ DATE : nnrfoY 
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PRIVACY ACT NOTICE TO INTERVIEW WITNESSES 

(OTHER THAN COMPLAINANT) 

FOR EMPLOYMENT DISCRIMINATION COMPLAINT INVESTIGATIONS 

GENERAL 

This infonnation is provided pursuant to Public Law 93-579 (Privacy Act of 1974^ 
December 31, 1974, for individuals supplying infonnation for 'ZZZl ^'l T/steL if 

AUTHORITY 

Title 5 Code of Federal Regulations, Section 5.2 and 5.3; TiUe 29, Code of Federal 
Regulauor^, Sec^onl614; Title 5, United States Code, Sections 1303 ^d 1304;7^tb 42 
United States Code, Section 2000e-16; and Executive Order 1 1478, as amended 



PURPOSES AND USES 
The information you supply will be used along with data developed to resolve or 
otherwise determine the ments of the complaint of discrimination in the deliveiy of 
federally assisted or federally conducted prog,^ or services. Tliis information mS^ be 
toshed to designated officers and employees of agencies and departmenrof th 

11^- TVr""' ""• "'^'' '' "'"*"^ "^ «**^^^^^ '^^t^-- the merits of the 
complamt of d.scnmmation. THe infonnation may also be disclosed to any agency of the 
Federal Government havmg a working relationship with i^gard to FDIC activities to the 

EFFECTS OF NONDISCLOSURE 

Disclosure of ^e ii^ormation sought is voluntary; however, failure on the part of FDIC 
employees to fiunish the mformation will result in a direction by the head orS^e agl^ 

avaS. F rf "Pr;""'"'' '' P^'^"^ ^^ P™-'^^ ^-h information asT 
avmlable. Failure to provide the information at that time may result in the initiation of 

ctef^ri ^T "'' "^'^' ^°^' "P •" ^'^ ^""^'^g ^-mnnation. Applicants in su^h 
cases may be refused employment. 

voh^r hh'"^^Tf*°° ''V''''' '' prospective Government contractors is also 
so n^^' ^^ f^T *^'' "^^ '^^^ ^^^^^^^^'^ ^^^^«-n ^here the contrart 
a coZ^ ' T ''' r " ^loistrative sanctions, including disqualification to enter into 
a contemt or terounation of an existmg contract. 
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City of Washington 



District of Columbia 



AFFIDAVIT 



I, James T. Lantelme, do solemnly swear or affirm that: 

1 . Please state your name, position title, pay plan, occupational series and grade, 
organizations, and organizational address (city/county/state). 

a. My name is James T. Lantelme. I am an Assistant General Counsel, EM, 
Legal Division, with the Federal Deposit Insurance Corporation, in 
Washington, DC. My phone number is 202- 898-6615. 

2. How long have you worked for the federal government? 

a. I have worked for the Federal Government for twenty-five years. 

3. How long with the Agency? 

a. I have worked for the FDIC since 1 989. 

4. How long in your current position? 

a. 1 have been an Assistant General Counsel since August 1989. 

5. Who is your first line supervisor (name/position title), with dates? Who is your 
second line supervisor, with dates? (If different) Who were your first and/or 
second-line supervisors between November 7, 2004 and December 1 , 2004? 

a. My first line supervisor is Douglas Jones, Senior Deputy General Counsel. 
He has been my supervisor since May 2005. My second line si^ervisor is 
William Kioener, HI, FDIC General Counsel. He has been my second 
line supervisor since 1996. During the period of this complaint, my first 
line supervisor was Erica Bovenzi, Deputy General Counsel. 

6. What was yotir organizational relationship with Complainant between November 
7, 2004 and December 1, 2004? 



a. I was the Complainant's second line supervisor. 
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7. For the record, do you have any EEO activity, either as a Complainant, 
responsible management ofBcial, or management witness? 



8. When this claim arose, were you aware of Complainant's prior EEO activity? If 
so, when and how did you become aware of this? 

a. Yes. I was aware of Complainant's EEO activity. Complainant filed an 
EEO complaint against me as her second line supervisor. I was 
interviewed by an EEO mvestigator and gave a statement for the 
investigation. 

9. Were you involved in Complainant's selection as an hifoimation Specialist, CG- 
301-1 1 , in the Legal Division? If so, what was your involvement in her selection? 



a. No. I was not involved in her s 

10. What were the duties of Complainant's position as Information Specialist? 

a. Complainant was responsible for maintaining databases that stored 
information about outside counsel used as Agency contactors. She sent 
informational packages to prospective contractors, entered information 
into the databases and kept the databases updated. She was responsible 
for generating monthly reports. She also maintained the paper files 
containing applications, contracts, and contract amendments. 

1 1 . The Investigator has reviewed with me the issues accepted for this investigation. 
I understand them to be as follows: 1) that Complainant was discriminated against 
on the basis of reprisal on or about November 7, 2004 when her rights under the 
Family Medical Leave Act (FMLA) were violated by Stephen M. Hanas, 
supervisory Counsel, Legal Division, and James T. Lantebne, Assistant General 
Counsel, Legal Division; and 2) that she was discriminated against and subject to 
harassment on the basis of reprisal (prior ADEA activities) when the following 
incidents occuired on November 23, 2004, and December 1, 2004: a) 
Complainant was placed in an absence without leave ("AWOL") status; b) 
Complainant was allegedly denied leave under the FMLA and charged time to her 
official time and attendance record without justification. 

12. Please respond to Complainant's claim that she was discriminated against on the 
basis of reprisal on or about November 7, 2004 when her rights under the Family 
Medical Leave Act (FMLA) were violated by Stephen M. Hanas, supervisory 
Counsel, Legal Division, and James T. Lantelme, Assistant General Counsel, 
Legal Division. 
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a. I don't recall this request, specifically. Complainant asked for leave time 
on many dates. She would have asked her supervisor, Stephen Hanas for 
leave under FMLA, not me. I have no idea what she asked for. I had no 
involvement. Her supervisor may have mentioned her request to me, but I 
have no specific recollection of that date. I believe her supervisor denied 
her request. Either she was not eligible for leave under FMLA, or she did 
not have the proper documentation, or both. I don't recall. 

b. Complainant's prior EEO activity was not a factor in allegedly denying 
her rights under FMLA, I don't recall any employees similarly situated to 
Complainant - if there were any - who were exercised FMLA rights and 
had no prior EEO activity. 

13. Please respond to Complainant's claim that she was discriminated against and 
subject to harassment on the basis of reprisal (prior ADEA activities) when the 
following incidents occurred on November 23, 2004, and December 1, 2004: a) 
Compliant was placed in an absence without leave ("AWOL") status; b) 
Complainant was allegedly denied leave under the FMLA and charged time to her 
official time and attendance record without justification. 

a. I knew Complainant was placed on AWOL status November 23, 2004, 
She did not follow FDIC procedures to take leave time. I believe she had 
exhausted her sick leave. An employee is usually placed on AWOL status 
if he or she does not appear for work as scheduled and has not followed 
leave procedures and fails to get permission to take leave. All leave must 
be approved. Complainant did not comply with the requirements. 

b. My role was to discuss with Mr. Hanas what was going on. His decision 
was not one that required my approval. I fijlly supported his decision. I 
did not need to make a recommendation to him about what action to take. 

c. Complainant's prior EEO activity was not a factor in deciding to place her 
on AWOL status. I am not aware of any other employees similarly 
situated to Complainant who were placed on AWOL status. 

d. The Complainant complained to me about the decision. She was not 
happy about it and she did not agree with the decision. I do not recall if 
she asked me to do anything specific about it 

e. I do not recall the specifics of her request for FMLA leave on December 
1, 2004. Complainant's request for FMLA leave would not have been 
unusual. She made numerous requests for leave. Her requests were 
denied where she failed to comply with FMLA requirements or had 
exhausted her available leave. I do not remember why she asked for 
FMLA leave in that instance. Her supervisor made the decision to deny 
her request. I was aware of his decision and supported him. I did not 
have to give him approval for his action. Complainant's prior EEO 
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activity was not a factor in this matter. I do not recall if other employees 
similaily situated to Complainant requested FMLA leave. I do not think 
anyone did. 

f. I do not recall if Complainant complained to me about this speciHc denial. 
I did not have to approve her supervisor's decision. If she were eligible 
and had followed the rules, her supervisor would have granted FMLA 
leave. If she complained to me, I would have told her that. 

14. Did you attempt to influence Mr. Hanas' decision witfi respect to Complainant's 
leave requests or placing her on AWOL status? 

a, I did not have to direct Mr. Hanas' decisions, nor did I attempt to direct 
his decisions. As Complainant's first Une supervisor, he was responsible 
for making those decisions on his own, 

15. To your knowledge, did Complainant suffer any harm by being place on AWOL 
status or by being denied FMLA leave? 

a. I cannot speculate about any harm Complainant may have suffered. She 
did not express any to me. 

16. Did you consult anyone else about Complainant's claims? 

a. Yes. 1 consulted Mary Laverty in Human Resources, Penny Elgas and 
Catherine Spencer in the Administration Unit and James Lawrence and 
Nestor Ramirez, Corporate Affairs attorneys. They confirmed to me that 
the correct actions were taken with respect to Complainant's requests. 

17. Again, did Complainant's EEO activity have anything to do with your actions in 
this matter? 



18. Have you had training on the prevention/reporting/mitigation of harassment? If 
so, when, by whom, and by what means? 

a. Yes. I do not recall the exact date. FDIC provides standard training every 
two years. I would have taken my last trainii^ on that cycle. 

19. Do you have anything to add, which is not covered above, on the claims at issue 
in this complaint? 

a. I have no further information about this matter. 

I have read the foregoing statement consisting of pages, each of which I have 

initialed, and it is true and complete to the best of my knowledge and belief. Any 
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corrections that I have made have my initials next to the correction. This statement was 
made of my free will without any threat, promise of immunity or inducement. I 
understand that the information I have given is not to be considered confidential and that 
it may be shown to the interested parties. 



I declare under ] 
this 2-? Jday of /< 



enalty of perjury that the foregoing is true and correct. Executed 
u^us1~ , 2005. 



Subscribed and sworn before me in Washington, DC 
This 2^"^ day of /^^C-tasT 2005. 



(JA^ ^Pi'y^^ 



My Cofiimlssion Expires 
September 14, 2GG5 
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NOTICE OF RIGHTS OF WITNESSES 

IN 

EEC INVESTIGATIONS 

PuisuanL 10 ihc prcvi^ons al 29 C J Jl. § 1 6 1 4. lOS, fedttat agencies 
tDvcstigate all a^>eEts of d^cTidiinadon complaints. The mveGtigaticm shall include a 
thorough review of the cimiin$tanees under whldi the allied discrimination occurred, 
and the tieatmeat of members of the complainant's pnntected gR)i!p(s) as compared wttb 
the treatmem of other employees in the organizational segment in which the complaint 



All employees having any bwwledge of the m 
cooperate widi the investigator who is conducting the investigation. The invesligalor is 
authorized to administn oaths and require that slatoncnts of witnesses be leduced to an 
aHidavit. The witness must swear to or atlinn to the tnjfli of the sta;tanaits before the 
investig^oTcr alhiid patty, whhoiut a pledge ofconfidmtiality. The invcstigalor is also 
authorized to obtain copies of irievanl employment records, policy st; 



As a witness, you have the fblbwing rights: 

] . To be provided a Notice of Authorization Ih 

obtains the inv^gator's authority and lesponsilHlity in (he conducting the 



To have aiqiresentative present at ai 

The Tepresentative can advise ycoj on how to le^xmd to the investigator, but 

camOt re^xHid for you. 

To receive suIBcicnt infonnatim concerning the ct^m(s) and basis(es) of the 
ccmiplaint and drcumstances under which the complaint arose in ocdor for you to 
accuiatdy rcq>ond to the c^aestions posed by the investigator. 

Tobe piowded access to documents you previously prepared or had access to, if 
they are necKsary for you to review in order to reqmid to questions posed by the 



S. To review your ^idavit and make ccnectiots or ottier changes prioito sig] 
die affidavit 

1 HAVE READ AND UNDERSTAND MY RIGHTS AS A WITNESS IN EEO 
INVESTlGAtlONS. 
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PRIVACY ACT NOTICE TO WITNfESS 
FOR EMPLOYMENT DISCRIMINATION COMPLAINT REVIEW 



This infonnation is provided pursuant to Public Law 93-579 (Privacy Act of 1984), 
December 31, 1974, for individuals supplying information for inclasion in a system 
of records. 

AUTHORITY 

The authority to collect the information requested by this interview is derived fhiin one or 
more of the following: 

Title 5, Code of Federal Regulations, Section 5.2 and 5.3; Title 29, Code of Federal 
Regulations, Section 1614; Title 5, United States Code, Sections 1303 and 1304; Title 42, 
United States Code, Section 2000e-16; and Executive Order 11478, as amended, 

PURPOSES AND USES 

The infonnation you supply will be used along with data developed to resolve or 
otherwise determine the merits of the complaint of discrimination in the delivery of 
federally assisted or federally conducted programs or services. The information may be 
fiimished to designated officers and employees of agencies and departments of the 
Federal Government in order to resolve or otherwise determine the merits of the 
complaint of discrimination. The infonnation may also be disclosed to any agency of the 
Federal Government having a working relationship with regard to Federal Deposit 
Insarance Corporation (FDIC) activities, to the intelligence agencies of the Federal 
Government, or to others for uses as published in the Federal Register. 

EFFECTS OF NONDISCLOSURE 



Disclosure of the information sought is voluntary; however, failure on the part of FDIC 
employees to furnish the information will result in a direction by the head of the agency, 
or his/her designated representative, to produce or provide such information as is 
available. Failiire to provide the information at that time may result in the initiation of 
disciplinary proceedings against you, up to and including tennination. Applicants in such 
cases ma^be refused employment. 




Place: U^< 



dx^h^a 



c, 
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Lawrence, Jame&R. 



From: 


Lawrence, James R. 


Sent: 


Monday. May 02, 2005 3:18 PM 


To: 


'Yolanda Gibson-Michaels'; Schull, Donna 


Cc: 


Moran, Michael P. 


Subject: 


Settlement Agreement 


Follow Up Flag: Follow up 


Flag Status: Flagged 



Dear Ms. Gibson-Michaels, 

On January 14, 2005, you, NTEU and the FDIC signed a Settlement Agreement. The 
primary purpose of that Agreement was to settle the FDIC's stated intent to propose your 
removal. As part of that settlement, you agreed to withdraw your existing EEO 
complaints. However, management discovered that at least one of your complaints 
contained an age discrimination basis. Because you were agreeing to waive rights under 
the ADEA, you should have been provided certain explicit rights in the Agreement. For 
example, you were entitled to 21 days before signing a waiver of your ADEA claims, and 
7 days after signing the waiver to rescind yow agreement to waive the claim. 

By e-mail of April 20, 2005, 1 commtmicated with you on behalf of the FDIC. That 
communication was an attempt, in essence, to provide you an opportunity to ratify the 
waiver of your ADEA claims. It w^ explained that if you canceled the Agreement, then 
the parties would be placed back in the position that they were in prior to the Agreement. 

You responded by e-mail on April 25, 2005 with proposed "terms" of your reinstatement. 
Several of these terms were materially different than the terms I had laid out to you. For 
example, you stated that you would work as the "sole individual responsible for all 
matters associated with the FDIC's Corporate- Wide Outside Counsel and Legal Support 
Services Program area," when that does not reflect your prior responsibilities. Similarly, 
you demanded restoration of advanced sick leave and annual leave, along with assorted 
other conditions. These leave issues related to some of the reasons for your proposed 
removal, and could not be changed without impacting management's proposed removal 
action. 

Thus, although you indicated your intent to cancel the Agreement, you clearly did not 
cancel the Agreement under the terms of the notice which I provided to you. There was 
no "meeting of the minds" and the Agreement is not canceled. 

Nevertheless, it is clear that there was a defective waiver of your ADEA rights in the 
Agreement, and that you chose not to ratify that waiver. In other words, you did not have 
the initial opportunity to make a "knowing and voluntary" waiver of your age claims at 
the time of the Agreement and you did not wish to make a knowing and voluntary waiver 
after-the-fact. Accordingly, as a legal matter, the waiver in the Agreement cannot bar 
you from pursuing the age claims. Please be advised liat the FDIC recognizes your legal 
right to pursue the following claims on the basis of age discrimination: 

FDlCEO-040039 
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Whether Complainant was discriminated against on the bases of agefdateof 
birth April 1. 1959) when from August 12, 2003, to approximately April 28, 
2004, she was allegedly harassed and subjected to a hostile work environment 
when the following incidents occurred: 

1 . On or about April 14, 2004, Complainant's second level supervisor, 
Mr. James T. Lantelme, Assistant General Counsel, Legal EHvision, 
initiated an investigation of Complainant after asking Ms. Jenekia 
Johnson, a Student Intern co-worker, if she felt threatened by 
Complainant. On April 15, 2004, Ms. Johnson surreptitiously tape 
recorded a conversation between herself and Complainant without 
Complainant's permission, and later allegedly approached 
Complainant and said, "I want to tell you, I Ued." Mr. Lantelme 
forced Complainant to attend an investigative meeting on April 28, 
2004, with Mr. Doug Fahey, a Contract Investigator with the Division 
of Administration. Complainant was interviewed by Mr. Fahey for two 
to three hours, forced to answer open-ended questions developed from 
the recording made by Ms. Johnson, and denied the right to an attorney 
and Miranda rights. 

2. On or about August 12, 2003, Mr. Lantelme initiated an investigation 
of Complainant after Ms. Terry Hopkins (Caucasian) alleged that she 
felt threatened because Complainant's eyes were wide open with a 
blank look. Complainant was investigated and interrogated. 
Complainant alleged that Ms. Hopkins has historically yelled, 
screamed, verbally berated, and openly displayed mercurial behavior 
towards Ms. Connie Hunt. Ms. Hopkins has never been subjected to an 
investigative interview or interrogation. 

3. Complainant was treated differently than Mr. Frank Nigro, a male 
Caucasian co-worker, who has engaged in threatening and disruptive 
behavior towards Complainant and others, but was not subjected to an 
administrative investigation or disciplined in any manner. 



FDICEO-040056 



1 . Whether Complainant was subjected to continuing harassment that 
resulted in a hostile work environment on the bases of age (date of 
birth Aprii 1. 1959) by her first level supervisor Stephen Hanas. 
The following incidents were cited by Complainant in support of 
this claim: 

a. On November 1, 2004, Mr. Hanas issued two memoranda to 
Complainant that accused Complainant of: (1) a failure to 
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comply with the Corporation's time and attendance rules; and, 
(2) numerous instances of disruptive behavior in the workplace. 

b. Since July 12, 2004, Mr. Hanas has continuously subjected 
Complainant to ridicule, verbal insults, disparagement, and 
sexual harassment every day of the week. 

c. Mr. Hanas is subjecting Complainant to an unwritten time and 

attendance sign-in procedure. 

If you wish to pursue any or all of these claims, you should contact Michael Moran, 
Chief, Complaints Processing Branch, Office of Diversity and Economic Opportunity, 
FDIC,801 17* Street, NW, Room 1231, Washington, DC 20429, no later than 10 
calendar days from today. 

Even though the waiver issues relating to your ADEA claims cannot bar you ftom 
pursuing your age claims, they do not affect the validity of the rest of the Settlement 
Agreement as to other claims and commitments. Accordingly, notwithstanding prior 
communications, please be advised that the FDIC is enforcing the rest of the Settlement 
Agreement as to all commitments and considerations . In other words, except for the age 
discrimination waivers and withdrawals, the remainder of the Settlement Agreement shall 
continue to be in effect. For example, the following terms will continue to exist: 
approval of your buyout application, paid administrative leave, the FDIC's agreement to 
not issue a letter of proposed removal, expungement of your prior suspension from your 
OFF, your resignation, and your withdrawal of your EEO complaints on all bases other 
than age. You will not be reinstated. 

As described above, you should contact Michael Moran if you wish to pursue the 
identified age-based discrimination claims. If you have other questions, you may direct 
them to my attention. 

Sincerely, 

James R. Lawrence 
Senior Counsel 
Legal Division 
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Federal Deposit Insurance Corporation 

550 17lh Street NW, Washington. D.C, 20429-9990 



Ms, Yolanda Gibson-Michaels 
2210 Anvil Lane 
Temple Hills, MD 20748 



Dear Ms. Gibson-Michaels: 



On December 19, 2005, Stephen M. Hanas, Senior Counsel, informed you by written 
notice of a proposal to remove you from your position of Infonnation Specialist CG-301 -1 1 
with the Federal Deposit Insurance Corporation and the Federal service due to Disrespectful ' 
and/or Inappropriate Conduct and Failure to Follow Ii ' ' 



I have been designated the agency official authorized to make the final decision in this 
matter. In the letter proposing your removal, you were informed that you had the right to reply 
orally and/or in wnting to the charges against you. I have carefully considered the materials- 
constituting the record m this action, including the oral response presented by you on January 19 
2006, and the wntten documents you submitted during your oral presentation. 

PROPOSED ACTION 

The Corporation issued a notice of adverse action proposing your removal from your 
position and the Federal service. The basis for the proposal is Disrespectfiil and/or Inappropriate 
Conduct and Failure to Follow Instructions. The notice is very specific in detailing your 
misconduct. All materials provided have been reviewed and considered by me in reaching a 
decision in this matter. 

RESPONS E TO NOTICE OF PROPOSED ItEMOVAL 

The oral response provided by you raised several issues/defenses to the proposed 
removal. While not all-inclusive, they are summarized as follows: 

You alleged that the FDIC's proposal lor your removal was in retaliation for whistle- 
blowmg, EEC retaliation, age, and Family Medical Leave Act (FMLA) violations You also 
stated that you had exemplary Federal service, and provided a historical summary of your 
employment. You stated that all of the specifications in the notice of proposed removal were 
your EEC claims. You denied that you had engaged in any type of misconduct. 

REVIEW AND DISCUSSION 

The notice of proposed adverse action states that the removal is proposed for 
Disrespectful and/or Inappropriate Conduct and Failure to Follow Instructions, and to promote 
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the efficiency of the service. During the period October 20, 2004 through December 17, 2004, 
you engaged in a series of behaviors amounting both singly and in the aggregate to disr^pectfiil 
and/or inappropriate conduct by making various unfounded allegations agamst your supervisors, 
behavuig in an intimidating manner toward your co-woriceis and supervisors, and foiling to 
follow instructions as demonstrated by your numerous absences from work at various times 
without advance approval of leave, contrary to explicit written and oral direction given to you 
about how to handle such absences. 

I note that m regard to specification 1 of the charge Disrespectfii] and/or Inappropriate 
Conduct, the proposal stated that an officer was dispatched and met with you in your FDIC 
office on the three dates listed, yet no police report was filed or taken conceramg your 
allegations. During the oral reply meeting on January 19, 2006, you produced a copy of a partial 
report that was taken on October 20, 2004. The copy of the report you produced was incomplete 
- ■ vas- the attachment was-missing-. ■ Ifmd diat this information-was not material to the-substance or - - 
basis for the specification, and that your actions of continuing to contact law enforcement 
officials to respond to the same matter you had already reported was disrespectful and/or 
inappropriate conduct. 

The record is clear that you committed the misconduct with which you have been 
charged. Although you alleged that the specifications describing the instances of misconduct 
were the same as your EEC claims, I disagree. The specifications describe the various histancea 
of your disrespectfii] and/or inappropriate conduct directed to your supervisors. Further, you 
acknowledged during your oral reply that you had personal reasons why you were late to work, 
yet you failed to justify your failure to follow mstructions regarding proper leave approval. 

CONSIDERATION OF THE DOUGLAS FACTORS : 

I have also given consideration to the factors set forth in Douglas v. Veterans 
Administration, 8 1 FMSR 7037, which I must consider as the Deciding Official m reaching a 
decision regarding the appropriate penalty in an action for misconduct. Following are the 
Douglas Factors and a summary of consideration given to those factors in regard to this case, 
although not all-inclusive; 

1. The nature and seriousness of the offense, and its relation to the employee's duties, 
position, and responsibilities, including whether the offense was intentional or technical or 
inadvertent, or was committed maliciously or for gain, or was frequently repeated. 

Based on my review of the record, you engaged in misconduct that was serious in nature and 
directly impacted your ability to perform and cany out ±e duties of a CG-1 1 Information 
Specialist. Such misconduct was frequently repeated, and was by no means merely technical or 
inadvertent. Due to your behavior and unscheduled absences as described in the various 
specificafions, your own work was adversely affected, your supervisor was distracted on 
numerous occasions from working on matters germane to the mission of the agency, and other 
employees were hmdered ui performing their own work. 
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2. The employee's job leve] and type of employment, including supervisory or fiduciary 
role, contacts with the pubUc, and prominence of the position. 

You are a CG-H Infoimation Specialist and are expected to conduct yourself in a fitting manner 
in your worlcplace m the Legal Division and to conform to reasonable supervisory instruction 
Despite repeated efforts to counsel you, however, you continually engaged in disrespectful 
and/or mappropnate conduct and foiled to follow instructions regarding reporting to work on 
time or obtammg advance approval for annual.leave or leave without pay. 

3. The employee's past disciplinary record. 

You have a history of past actions based on disrespectful and/or inappropriate conduct and 
failure to follow instructions. You were suspended for similar reasons in August 2004 for five 

caleh-dffi-da>^; -Mor to thsx stispension; yoo" were-counseied in August-2003- for unprofessional- - 

and inappropriate conduct toward your acting supervisor. 

4. The employee's past work record, including length of service, performance on the job 
ability to get along with fellow workers, and dependability. ' 

You were transfeucd to the FDIC f^ora the FSUC on October 8, 1989, as a Secretary GS-6 and 
were later reassigned to a Legal Technician position on January 14, 1990. You were temporarily 
promoted to a series of CG-7 Assistant positions during the period October 1993 to January 
1998. You were temporarily promoted to a CG-7 Infonnation Specialist on December 19, 1999 
and to a CG-9 on December 1 7, 2000. You were permanently promoted to the CG-9 position on 
September 23, 2001, and then to the CG-11 on December 16, 2001. 

Your record reflects as the most recent recognition a Suggestion Award of $500 on December 
11, 2003. You received STAR awards on December 2, 2001, June 18, 2000, February 28, 1999, 
and September 15, 1996. You received Special Act Awards on November 4, 2001 November ' 
21, 1999, July 6, 1997. February 19, 1995, November 27, 1994, and December 2, 1*990. Your 
past three performance appraisals were: 2003/2004 - Meets Expectations; 2002/2003 - Meets 
Expectations; and 2001/2002 - Meets Expectations. 

5, The effect of the offense upon the employee's ability to perform at a saUsfactory level 
and its effects upon supervisor's confidence in the employee's ability to perform assigned 
duties. 

It is clear from the record that the misconduct and failure to follow instructions complained of 
against you have had a significant negative impact on management's confidence in your ability to 
perform your assigned duties. Over the period fi^m October 2004 through December 2004, 
management was unable to depend upon you to report to work on a regular basis, nor could'you 
be depended upon to provide the required timely notice in the event of an unplanned absence, 
and when you were at work you fiequenUy engaged m behaviors amounting to unprofessional 
and/or inappropriate misconduct. 
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6. Consistency of the penalty with those imposed upon other employees for the same or 
similar offenses. 

I have been advised by Legal Division counsel and the human resources section of the Division 
Dl Administration that the decision to remove you is consistent with actions taken for the same or 
similar offenses at FDIC. 

7. Consistency of penalties with applicable table of penalties. 
There is no FDIC table of penalties, 

8. The notoriety of the offense or its impact upon the reputation of the agency. 

"Based on my feview of the record, you arerunable to fiilfiU-adequately the duties and - 
responsibilities of a CG-1 1 Infonnation Specialist. In particular, your conduct and refosal to 
follow mstructions show a degree of disrespect for supervisory authority and obsfreperousness 
that IS totally inconsistent with the good order of the FDIC workplace. While your actions do not 
directly unpact the reputation of the FDIC, they have adversely affected management's 
confidence in your ability to effectively carry out the responsibilities of your position. 

9. The clarify with which the employee was on notice of any rules that were violated in 
committing the offense, or had been warned about the conduct in question. 

The record shows that you had been counseled on several previous occasions and disciplined 
regarding the unacceptahiJity of your conduct, and that you proceeded in your course of action 
despite clear warning. 

10. Potential for the employee's rehabilitation. 

Despite repeated counseling and a 5-day suspension from duty without pay, you continually 
msulted and made inappropriate allegations against supervisor, and failed to follow supervisory 
mstructions about advance approval of annual leave or leave without pay, therefore being 
repeatedly marked absent without leave. The lengthy record of your disrespect to supervisors 
your repeated inappropriate behavior in. the workplace, your attendance problems and failure to 
follow related instnictions, coupled with your failure to respond to discipline and counseling all 
indicate diat there is very little or no potential for rehabilitation. 

11. Mitigating circumstances surrounding the offense such as unusual job tensions, 
personality problems, mental impairment, harassment, or bad faith, maUce or provocation 
on the part of other involved in this matter. 

My review of the record finds no circumstances that mitigate your repeated disrespectfii] and/or 
mappropriate behavior or your failure to follow instructions regarding advance approval of 
abseiices. I heard nothing in the oral presentation that would excuse your repeated misconduct as 
descnbed m the specifications and borne out elsewhere in the record. Although you have 
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referred to the medicaJ condition of your son as a mitigating factor, I find that your repeated 
negative behaviors and course of conduct were not excused or excusable on that basis. 

12. The adequacy and effectiveness of alternative sanctions to deter such conduct in the 
future by the employee or others. 

The entire record raises questions about your reliability, dependability, and ability to efficiently 
cany out the responsibilities of your position. Progressive discipline has been used in an attempt 
to induce you to adopt behaviors that would not adversely affect the workplace and to follow 
supervisory instruction on leave matters. However, your continued outrageous behaviors m the 
workplace, insulting management and acting inappropriately toward co-workers, and refiising to 
follow instructions, have resuhed in your supervisor having no confidence in your reliability and 
ability to perform your assigned duties. Continuing to have you in the workplace would 
■ "repfesenf aii extremely negative example that could only adversely affect morale among 
employees and undermine supervisory authority. 



AGENCY DECISION: 

I have carefiilly considered all of the information in your case file, along with the 
infonnation provided during the oral reply and in the written document submission. Based on my 
review of the entire record, I find that each of the specifications in the notice of proposed 
removal is supported by the evidence. Your oral reply and written submissions failed to 
controvert the facts set out in the specifications. I agree with the proposal by Mr. Hanas that 
misconduct was committed on your part, and that your behavior is unacceptable. I>ue to your 
contempt for the good order of the workplace and the authority of your supervisor, your 
intimidating or disrespectful actions, the continual disregard of supervisory instruction, and yoiu 
repeated unexcused absence from the workplace, management has lost its trust in you to serve in 
any position. I have determined that the proposed removal is fully supported and warranted. 

Therefore, per Board Resolution 060188, as deciding official for the Corporation, it is my 
decision that you are removed from your position and from the Federal Service, effective 
March 31, 3006. This action is taken to promote the efficiency of the service. 

You have the right to appeal this action to the Merit Systems Protection Board (MSPB). 
Your appeal may be filed electronically or by paper. If you choose to appeal elechonically, you 
must do so by accessing the MSPB website at https ://e-appeal.mspb. gov/ to create and file your 
^peal. However, if you choose to file a paper appeal, it must be directed to the Regional 
EKrector, U.S. Merit Systems Protection Board, Washington Regional Office, 1800 Diagonal 
Road, Suite 205, Alexandria, Virginia 22314-2840, telephone (703) 756-6250, Facsimile (703) 
756-71 12. In order for your appeal to be timely filed, it must be submitted to the MSPB no later 
than 30 calendar days after the effective date of this action or 30 calendar days after the date of 
receipt of the agency's decision, whichever is later. If the FDIC and you mutually agree in 
writing to attempt to resolve the dispute through an alternative dispute resolution process prior to 
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the timely filing of an appeal, however, the time limit for filing the appeal is automatically 
extended by an additional 30 days - for a total of 60 days. 

If you believe that this personnel action constitutes discrimination against you on the 
basis of your race, color, religion, sex, national origiD, age (40 or over), or physical or mental 
handicap, and you wish to initiate a complaint, you must follow the procedures in FDIC Circular 
2710.2, EEOC Discrimination Complaint Procedures. However, if you believe that this 
personnel action constitutes discrimbation against you on the basis of your sexual orientation 
genetic mfoimation. or parental status and you wish to initiate a complaint you must follow the 
procedures m FDIC Cu-cular 2710.4, FDIC Discrimination Complaint Procedures. A complamt 
under either one of these procedures must be brought to the attention of an EEO Counselor 
within 45 calendar days of the effective date of this action. A list of EEO Counselors is 
enclosed. You may also appeal this decision to the MSPB as previously mentioned and allege 
■diffcnmmatiou in that appeal. However, you may not file both a discrimmation complaint and-an 
MSPB appeal. 

Should you elect to file a complaint of discrimination, your complaint will be processed 
in accordance with EEOC regulations at 29 C.F.R. Part 1 61 4, Subpart A. Should you elect fo file 
an appeal, your appeal will be processed in accordance with MSPB regulations at 5 C F R Part 
I201,SubpartD. ' ' ' 

Should you have any questions concemmg your appeal rights, you may contact Mary 
Laverty, Lead Human Resources Specialist, at (703) 562-2171. 



Sincerely, 




Henry K. F. Griffin 

Acting Deputy General Counsel 



Enclosures (6): 

Notice of Proposed Removal dated December 19. 2005 

MSPB Appeal Form 

MSPB Regulations 

FDIC Circular 2710.2, EEO Procedures 

FDIC Cucular 27 10.4, FDIC Complaint Procedures 

EEO Counselors List 
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UNITED STATES OF AMERICA 
MERIT SYSTEMS PROTECTION BOARD 



YOLANDA C. GIBSON-MICHAELS, 
Appellant, 



DOCKET NUMBER 
DC-0752-05-0633-C-2 



FEDERAL DEPOSIT INSURANCE 
CORPORATION, 

Agency. 



DATE: October 26, 2006 



Yolanda C. Gibson-Michaels. Temple Hills, Maryland, pro se. 
Tina A. Lamoreaux. Esquire, Washington, D.C., for the agency. 



BEFORE 

Neil A. G. McPhie, Chairman 

Mary M. Rose, Vice Chairman 

Barbara J. Sapin, Member 



FINAL ORDER 

The appellant has filed a petition for review in this case asking us to 
reconsider the initial decision issued by the administrative judge. We grant 
petitions such as this one only when significant new evidence is presented to us 
that was not available for consideration earlier or when the administrative judge 
made an error interpreting a law or regulation. The regulation that establishes 
this standard of review is found in Title 5 of the Code of Federal Regulations, 
section 1201.115 (5 C.F.R. § 1201.115). 

After fully considering the filings in this appeal, we conclude that there is 
no new, previously unavailable, evidence and that the administrative judge made 
no error in law or regulation that affects the outcome. 5 C.F.R. § 1201.115(d). 
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Therefore^ we DENY the petition for review. We have not considered the 
appellant's submission filed after the record on petition for review closed because 
it was untimely filed and she has not shown that it was based on evidence that 
was not previously available. See 5 C.F.R. § 1201. 1 I4(i). The initial decision of 
the administrative judge is final. This is the Board's final decision in this matter. 
5C.F.R. § 1201,113. 

NOTICE TO THE APPELLANT REGARDING 
YOUR FURTHER REVIEW RIGHTS 

You have the right to request the United States Court of Appeals for Ihe 

Federal Circuit to review this final decision. You must submit your request to the 

court at the following address: 

United States Court of Appeals 

for the Federal Circuit 

717 Madison Place, N.W. 

Washington, DC 20439 

The court must receive your request for review no later than 60 calendar days 
after your receipt of this order. If you have a representative in this case, and your 
representative receives this order before you do, then you must file with the court 
no later than 60 calendar days after receipt by your representative. If you choose 
to nie, be very careful to file on time. The court has held that normally it does 
not have the authority to waive this statutory deadline and that filings that do not 
comply with the deadline must be dismissed. See Pinal v. Office of Personnel 
Management, 9^1 F.2d 1544 (Fed. Cir. 1991). 

If you need further information about your right to appeal this decision to 
court, you should refer to the federal law that gives you this right. It is found in 
Title 5 of the United States Code, section 7703 (5 U.S. C. § 7703). You may read 
this law, as welL as review the Board's regulations and other related material, at 
our website, http://www.mspb.gov. Additional information is available at the 
court's website, http://fedcir.pov/contents.html . Of particular relevance is the 
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court's "Guide for Pro Se Petitioners and AppelJants," which is contained within 
the court's Rules of Practice, and Forms 5, 6, and n_. 



FOR THE BOARD: 



Washington, DX. 



n 



r yBentlc'y M. Roberts, Jr. /' O 
^^p'cierk of the Board 
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CERTIFICATE OF SERVICE 
I certily that this Order was sent today to each of the following: 



Electronic Mail Yolanda C. Gibson-Michaels 

2210 Anvil Lane 
Temple Hills, MD 20748 

Electronic Mail Tina A. Lamoreaux, Esq. 

Federal Deposit Insurance Corporation 
550 17th Street, NW,Rm.H-2104 
WashingtOQ, DC 20429 



October 26, 2006 



(Date) 



H 



Dorothy Rummer 
Paralegal Specialist 
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UNITED STATES OF AMERICA 

MERIT SYSTEMS PROTECTION BOARD 

WASHINGTON REGIONAL OFFICE 



YOLANDA C. GIBSON-MICHAELS, DOCKET NUMBER 

Appellant. DC-0752-05-0633-C-1 



FEDERAL DEPOSIT INSURANCE DATE: March 7, 2006 

CORPORATION, 

Agency. 



Richard E. Patrick, Esquire, Patrick Henry LLP, Annandale, Virginia, for 
the appellant. 

Tina A. Lamoreaux . Esquire, Arlington, Virginia, for the agency. 

BEFORE 

Raphael Ben-Ami 
Administrative Judge 

INITIAL DECISION 

On December 23, 2005, the appellant filed a petition for enforcement of the 
Board's November 14, 2O05 order reversing her constructive removal. For the 
following reasons, the appellant's petition for enforcement is DENIED. 

ANALYSIS AND FINDINGS 
Jurisdiction/hTirden of proof 

The Board has jurisdiction to consider an appellant's claim of agency 
noncompliance with a Board order. See Kerr v. National Endowment for the Arts, 
726 F.2d 730, 733 (Fed. Cir. 1984). The burden is on the agency to submit proof 

ocor4 
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of compliance with the Board's order. See Gomez v. Department of Agriculture, 

68 M.S.P.R. 202, 205 (1995). 

The aeeitCY is in compliance with the Board's order. 

In my initial decision reversing the appellant's constructive removal, I 
ordered the agency to cancel the appellant's resignation and to reinstate her to ber 
position as an Information Specialist, effective January 21, 2005. See Gibson- 
Michaels V. Federal Deposit Insurance Corporation, MSPB Docket No. DC- 
0752-05-063 3-M (Initial Decision, Nov. 14, 2005). I also ordered the agency to 
pay the appellant the appropriate amount of back pay, with interest, and to adjust 
the appellant's benefits with appropriate credits and deductions in accordance 
with the Office of Personnel Management's regulations no later than 60 calendar 
days after the date my initial decision became final. My initial decision became 
the final decision of the Board on December 16, 2005. 

In her petition for enforcement, the appellant contends, among other things, 
that the agency failed to comply w^ith the Board's order by proposing her removal 
and placing her on administrative leave immediately upon her return to duty on 
December 19, 2005, and by not restoring all of her benefits in connection with 
her retroactive reinstatement. See Compliance Appeal File (CAF), Tab 1. In its 
January 13, 2006 response to the appellant's petition, the agency stated that it 
retroactively reinstated the appellant to her position in accordance with my order. 
See id., Tab 3. The agency further stated that the appellant's request for 
enforcement of her back pay award and restoration of benefits was premature as 
the agency had until February 17, 2006, to comply with my order in that regard. 
As proof of compliance, the agency submitted a January 12, 2006 sworn 
declaration by Lucille McCabe, Supervisory Human Resources Specialist in the 
agency's Division of Administration, who averred that the agency on December 
19, 2005, initiated the correction/cancellation of the appellant's resignation and 
returned her to her former position of Information Specialist in an active pay 
status. See id. McCabe further averred that the agency was working diligently to 
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process the back pay award and restore the appellant's benefits by the Board's 
deadline. 

In her January 27, 2006 reply to the agency's response, the appellant 
reiterated her argument that she was not properly reinstated to her position 
because she was given a notice of proposed removal and placed on administrative 
leave immediately upon her return to duty, thereby being denied "all the benefits, 
accouterments and full privileges of her position." See CAP, Tab 6, reply at page 
2. The agency thereafter supplemented its initial response with evidence and 
argument showing that all necessary and appropriate adjustments and corrections 
to the appellant's back pay, current pay, benefits, and leave have been made a's of 
February 14, 20D6. 5ee CAF, Tab 8. 

An appellant's entitlement upon the revei^al of a personnel action is to be 
returned to the status quo ante. See Brown v. U.S. Postal Service, 80 M.S.P.R. 
375, 377 (1998). Although placing an employee on paid administrative leave 
upon reinstatement is not generally considered a complete return to the status quo 
ante, an agency is not precluded from taking legitimate pereonnel actions after the 
Board reverses an appealable action as long as valid reasons exist for the later 
actions. See Conaway v. U,S. Postal Service, 93 M.S.P.R. 6, 1 2 (2002); De Luca 
V. U.S. Postal Service, 76 M.S.P.R. 487, 488 (1997). 

Here, the agency by letter dated December 19, 2005, proposed the 
appellant's removal based on two charges of misconduct with multiple 
specifications. See CAP, Tab 1, attachment to appeal. The stated grounds for 
that proposed action appear to be valid and are in any event entirely uiuelated to 
my prior ruling finding the appellant's January 21, 2005 resignation involuntary. 
Moreover, given the disruptive nature of some of the alleged charged misconduct, 
the agency's determination to place her on administrative leave until a decision is 
made regarding her proposed removal would appear to have been appropriate. 

In sum, the record shows that the agency reinstated the appellant and 
granted her the correct amount of back pay, interest on back pay, and other 
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benefits in accordance with the Board's order. The appellant's petition for 
enforcement therefore must be denied. 

DECISION 

The appellant's petition for enforcement is DENIED. 



FOR THE BOARD: 



fi^Ui 



Raphael Ben-Ami 
Administrative Judge 



NOTICE TO APPELLANT 

This initial decision will become final on APR I I 2D05 unless a 

petition for review is filed by that date or the Board reopens the case on its own 
motion. This is an important date because it is usually the last day on which you 
can file a petition for review with the Board. However, if this initial decision is 
received by you more than 5 days after the date of issuance, you may file a 
petition for review within 30 days after the date you actually receive the initial 
decision. The date on which the initial decision becomes final also controls when 
you can file a petition for review with the Court of Appeals for the Federal 
Circuit. The paragraphs that follow tell you how and when to file with the Board 
or the federal court. These instructions are important because if you wish to file 
a petition, you must file it within the proper time period. 

BOARD REVIEW 

You may request Board review of this initial decision by filing a petition 
for review. Your petition, with supporting evidence and argument, must be filed 

with: 

The Cierk of the Board 

Merit Systems Protection Board 

161 5 M Street, NW- 

Washington, DC 20419 
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A petition for review may be filed by mail, facsimile (fax), personal or 
commercial delivery, or electronic filing, A petition for review submitted by 
electronic filing most comply with the requirements of 5 C.F.R. § 1201.14, and 
may only be accomplished at the Board's e-Appeal website 
(https://e-appeal.mspb.gov) . 

If you file a petition for review, the Board will obtain the record in your 
case from the administrative judge and you should not submit anything to the 
Board that is already part of the record. Your petition must be filed with the 
Clerk of the Board no later than the date this initial decision becomes final, or if 
this initial decision is received by you more than 5 days after the date of issuance, 
30 days after the date you actually receive the initial decision. The date of filing 
by mail is determined by the postmark date. The date of filing by electronic 
filing is the date of submission. The date of filing by personal delivery is the 
date on which the Board receives the document. The date of filing by commercial 
delivery is the date the document was delivered to the commercial delivery 
service. Your petition may be rejected and returned to you if you fail to provide 
a statement of how you served your petition on the other party. See 5 C.F.R. 
§ 1201.40). 

JUDICIAL REVIEW 

If you are dissatisfied with the Board's final decision, you may file a 
petition with: 

The United States Court of Appeals 

for the Federal Circuit 

717 Madison Place, NW. 

Washington, DC 20439 

You may not file your petition with the court before this decision becomes final. 
To be timely, your petition must be received by the court no later than 60 
calendar days after the date this initial decision becomes final. 
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If you need further information about your right to appeal this decision to 
court, you should refer to the federal Uw that gives you this right. It is found in 
Title 5 of the United States Code, section 7703 (5 U.S. C. § 7703). You may read 
this law, as well as review the Board's regulations and other related material, at 
our website, http://www.mspb.gov. Additional information is available at the 
court's website, http://fedcir.gov/coDtents.html . Of particular relevance is the 
court's 'Guide for Pro Se Petitioners and Appellants," which is contained within 
the court's Rules of Practice, and Forms 5, 6, and 1.1. 

NOTICE TO AGENCY/INTERVENOR 

The agency or intervenor may file a petition for review of this initial 
decision in accordance with the Board's regulations. 
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CERTIFICATE OF SERVICE 

I certify that the attached Document(s) was (were) sent as indicated this 
day to each of the following: 



U.S. Mail Yolaoda C. Gibson-Michaels 

2210 Anvil Lane 
Temple Hills, MD 20748 

Appellant's Representative 

U.S. Mail Richard E. Patrick, Esq. 

Patrick Henry LLP 

7619 Little River Turnpike, Suite 340 
Annandale, VA 22003 

Agency Representative 

Electronic Mail Tina A. Lamoreaux, Esq. 

Federal Deposit Insurance Corporation 
Legal Division 

3501 N. Fairfax Drive, Room VS - D61 16 
Arlington, VA 22226 



March 7, 2006 
(Date) 
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UNITED STATES OF AMERICA 
MERIT SYSTEMS PROTECTION BOARD 



YOLANDA C. GIBSON-MICHAELS, DOCKET NUMBER 

Appellant, DC-0752-05-0633-C-1 



FEDERAL DEPOSIT INSURANCE DATE: October 26, 2006 

CORPORATION, 

Agency. 

Yolanda C, Gibson-Michaels. Temple Hills, Maryland, pro se. 
Tina A. Lamoreaux . Esquire, Arlington, Virginia, for the agency. 

BEFORE 

Neil A. G. McPhic, Chairman 

Mary M. Rose, Vice Chairman 

Barbara J. Sapin, Member 

FINAL ORDER 

The appellant has filed a petition for review in this case asking us to 
reconsider the initial decision issued by the administrative judge. We grant 
petitions such as this one only when significant new evidence is presented to us 
that was not available for consideration earlier or when the administrative judge 
made an error interpreting a law or regulation. The regulation that establishes 
this standard of review, is found in Title 5 of the Code of Federal Regulations, 
section 1201.115 (5 C.F.R. § 1201.115). 

After fully considering the filings in this appeal, we conclude that there is 
no new, previously unavailable, evidence and that the administrative judge made 
no error in law or regulation that afTects the outcome. 5 C.F.R. § 120J.1 15(d). 
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Therefore, we DENY Ihe petition for review. The initial decision of the 
administrative judge is final. This is the Board's final decision in this matter. 
5C.F.R. § 1201.113. 

NOTICE TO THE APPELLANT REGARDING 
YOUR FURTHER REVIEW RIGHTS 

You have the right to request the United States Court of Appeals for the 

Federal Circuit to review this final decision. You must submit your request to the 

court at the following address: 

United States Court of Appeals 

for the Federal Circuit 

717 Madison Place, N.W. 

Washineton, DC 20439 

The court must receive your request for review no later than 60 calendar days 

after your receipt of this order. If you have a representative in this case, and your 

representative receives this order before you do, then you must file with the court 

no later than 60 calendar days after receipt by your representative. If you choose 

lo file, be very careful to file on time. The court has held that normally it does 

not have the authority to waive this statutory deadline and that filings that do not 

comply with the deadline must be dismissed. See Pinat v. Office of Personnel 

Management, 931 F.2d 1544 (Fed. Cir. 1991). 
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If you need further information about your right to appeal this decision to 
court, you should refer to the federal law that gives you this right It is found in 
Title 5 of the United States Code, section 7703 (5 U.S.C. § 7703). You may read 
this law, as well as review the Board's regulations and other related material, at 
our website, hnp://www.nispb.gQv. Additional information is available at the 
court's website, http://fedcir.^ov/contents.html . Of particular relevance is the 
court's "Guide for Pro Se Petitioners and Appellants," which is contained within 
the court's Rules of Practice, and Fonns 5, 6, and JJ.. 

FOR THE BOARD: • "' ] H ) /' .M%W- ^ 1/ ^V^ 

r /Bentfey M. Roberts, Jr. / "^ 



. yBentfeyM. Roberts, Jr./ 
jf- Clerk of the Board ' 



Washington, D.C. 
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U.S. MERIT SYSTEMS PROTECTION BOARD 

Washington Regional Office 




Alexandria. VA 22314-2B40 

Phone: (703) 756-^250: Fax: (703] 756-711Z: E-Mail: Washington reQlonianispb.oov 



Regional Director 

July 13,2007 

Barbara A. James 
Federal Deposit Insurance Coip. 
3501 Fairfax Drive, Room E6021b 
Arlington, VA 22226 

Dear Ms. James 

This is in reference to your June 28, 2007, request for a copy of the case file index 
in the appeal of Yolanda Gibson-Michaels v. Federal Deposit Insurance Corporation, 
DC-0752-06-0515-I-1. Your request is being handled under the Board's Privacy Act 
(PA) regulations at 5 C.F.R. Part 1205, which implement the Privacy Act. 

Enclose is the document identified as being responsive to your request. Due to the 
nominal cost, these documents are being furnished to you at no charge. 5 C.F.R. 
1205.16(c). 

Sincerely, 



^■9- 



p. J. Winzer 
Regional Director 



Enclosure: 
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INDEX 

Yolanda C. Gibson-Michaels v. Federal Deposit Insurance Corporation 

Docket No. DC-0752-06-051 5-1-1 



Volume 1 



DOCUMENT DESCRIPTION 



DATE OF RECEIPT 
OR ISSUANCE 



Initial Appeal to MSPB 
Acknowledgment Order 



Volume 2 



DOCUMENT DESCRIPTION 



April 28, 2006 
May 1,2006 



DATE OF RECEIPT 
OR ISSUANCE 



9 
10 

11 
12 
13 
14 
15 

16 
17 



Appellant's Submission May 1, 2006 

Agency's Registration as E-Filer May 5, 2006 

Appellant's Motion for Subpoenas May 10, 2006 

MSPB Order and Notice of Hearing May 1 1 , 2006 

MSPB Order Denying Appellant's Motion May II, 2006 

for Subpoenas 

Agency's Motion for Postponement May 12, 2006 

Appellant's Request for Interim Relief May 15, 2006 

MSPB Order Denying Appellant's Request to May 15, 2006 

Postpone Hearing and for Interim Relief 

Appellant's Request for Witnesses May 15, 2006 

Appellant's Request to Suspend Appeal Processing May 17, 2006 

Appellant's Correspondence Re: Settlement May 17, 2006 

MSPB Rejection Order May 16, 2006 

MSPB Order Denying Appellant's Request for May 17, 2006 

Witnesses 

Agency's Response to Appellant's Settlement Request May 18, 2006 

Order Denying Appellant's Request to Suspend Appeal May 18, 200 
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TAB 
IS 



TAB 
IS 



DOCUMENT DESCRIPTION 



DATE OF RECEIPT 
OR ISSUANCE 



Agency's Response File (Tabs 1 - 4e) 
Volume 4 

DOCUMENT DESCRIPTION 



May 22, 2006 



DATE OF RECEIPT 
OR ISSUANCE 



Agency's Response File (Tabs 4e - 4g) 



May 22, 2006 



Volume 5 



TAB 



DOCUMENT DESCRIPTION 



DATE OF RECEIPT 
OR ISSUANCE 



19 
20 

21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 



Appellant's Request for Recusal May 24, 2006 
MSPB Order Denying Appellant's Request for Recusal May 26, 2006 

Appellant's Motion to Exclude Evidence June 7, 2006 

Appellant's Motion to Dismiss Removal June 7, 2006 

MSPB Order Denying Motions June 8, 2006 

Appellant's Motion for Interlocutory Appeal June 12, 2006 

Appellant's Motion for Affirmative Defenses June 12, 2006 

MSOB Order Denying Motions June 12, 2006 

Appellant's Motion to Compel June 14, 2006 

MSPB Order Denying Motion to Compel June 15, 2006 

Agency's Prehearing Submission June 15, 2006 

Appellant's Request for Witnesses June 15, 2006 

Appellant's Motion for Subpoenas June 15, 2006 



Volume 6 



DOCUMENT DESCRIPTION 



DATE OF RECEIPT 
OR ISSUANCE 



32 Appellant's Statement of Facts & Issues June 16, 2006 

33 MSPB Order Denying Appellant's Motion June 21, 2006 
for Subpoenas 

34 Appellant's Motion for Interlocutory Appeal June 27, 2006 

35 MSPB Order Denying Motion for Interlocutory Appeal June 28, 2006 

36 MSPB Summary of Prehearing Conference June 29, 2006 

37 Agency's Additional Exhibit June 29, 2006 
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38 Appellant's Response to Conference Summary July 6, 2006 

39 Appellant's Response to Conference Summary July 6, 2006 

40 Appellant's Motion to Reverse Removal July 6, 2006 

41 Appellant's Motion for Compensatory & July 10, 2006 
Consequential Damages 

42 Appellant's Submission July 10, 2006 

43 MSPB Order Denying Motion to Reverse Removal July 10, 2006 

44 Appellant's Motion to Postpone Hearing July 10, 2006 

45 MSPB Order Denying Appellant's Motion to Postpone July 10, 2006 
Hearing 

Volume 7 

DATE OF RECEIPT 
TAB DOCUMENT DESCRIPTION OR ISSUANCE 

46 Appellant's Motion to Vacate Agency Removal July 10, 2006 

47 MSPB Order Denying Appellant's Motion to Vacate July 1 1, 1006 
Agency Removal 

48 MSPB Failure to Serve Order July 1 1^ 20Q6 

49 Appellant's Second Request for Damages July 11, 20p6 

50 Appellant's Submission July 12^ 2006 

51 Appellant's Withdrawal of Appeal and Hearing Request July 12, 2006 

52 MSPB Order Denying Appellant's Second Request July 12j 20(J6 
for Damages 

53 MSPB Order Regarding Withdrawal of Appeal July 1 3, 2006 

54 Appellant's Request to Reinstate Appeal July 19', 2006 

55 Appellant's Resubmission of July 19, 2006 Request July 19, 2006 

56 MSPB Order Denying Request to Reinstate Hearing July 19, 2006 
Request 

57 Appellant's Withdrawal of Appeal July 24, 2006 

58 Appellant's Withdrawal of Appeal July 25, 2006 

59 MSPB Initial Decision July 25, 2006 
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UNITED STATES OF AMERICA 

MERIT SYSTEMS PROTECTION BOARD 

WASHINGTON REGIONAL OFFICE 



YOLANDA C. GIBSON-MICHAELS, 
AppellaDt, 



DOCKET NUMBER 
DC-0752-06-0515-1-1 



FEDERAL DEPOSIT INSURANCE 
CORPORATION, 

Agency. 



DATE:July 12, 2006 



ORDER 

By molion dated July U, 2006, the appellant requests compensatory and 
consequential damages in connection with my November 14, 2005 deciiston 
reversing her constructive removal-. The appellant's request is DENIED, 

First, the appellant made no such request in connection with that prior 
proceeding and the Board's regulations at 5 C.F.R. § 1201.204(a) require that 
such requests be made during the proceeding on the merits and no later than the 
end of the conference held to define the issues in' the case. Second, a request for 
compensatory or consequential damages will be decided in an addendum 
proceeding, and a motion for initiation of an addendum proceeding must be filed 
no later than 60 days after the date on which a decision becomes flnal. See 
5 C.F.R. § 1201.204(d)(1) and (e). My aforementioned initial decision became 
the final decision of the Board on December 19, 2005. Third, the appellant is in 
any event not entitled to an award of compensatory or consequential damages. 
An employee who prevails in a Board appeal based on a finding of intentional 
employment discrimination under Title VII of Ihe Civil Rights Act of 1964 or a 
finding that the agency failed to make a reasonable accommodation for a 
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qualifled disabled person may recover compensatory damages from the agency 
pursuant to the Civil Rights Act of 1991. See 42 U.S.C. § 1981a(a); Sckultz v. 
U.S. Postal Service, 70 M.S.P.R. 633, 639 (1996). I made no finding of 
employment discrimination in connection with the aforementioned decision. 
Finally, consequential damages are available under 5 U.S.C. § 1221 only in those 
cases where the Board orders corrective action upon finding that the agency took 
or failed to take a personnel action in reprisal for an appellant's protected 
wbistleblowing activity, I made no such finding in connection with the 
aforementioned decision. 



FOR THE BOARD; 



Li: 



Raphael Ben-Ami 
Administrative Judge 
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CERTIFICATE OF SERVICE 

I certify that the attached Docunient(s) was (were) sent as indicated this 
day to each of the following: 

A ppellant 

U.S. Mail Yolanda C, Gibson-Michaels 

2210 Anvil Lane 
Temple Hills, MD 20748 

Aeency's Representative 

Electronic Mail Tina A. Lamoreaux, Esq. 

Federal Deposit Insurance Corporation 
FDIC Legal Division 
3501 N. Fairfax Drive 
RoomVS-D6138 
Arlington, VA 22226 . 



July 12, 2006 



^ ^^ 



(Date) Eric WjfJawthorne 

Paralegal Specialist 
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UNITED STATES OF AMERICA 

MERIT SYSTEMS PROTECTION BOARD 

WASHINGTON REGIONAL OFFICE 



YOLANDA C. GIBSON-MICHAELS, 
Appellant, 



DOCKET NUMBER 
DC-0752-06-05I5-I-1 



FEDERAL DEPOSIT INSURANCE 
CORPORATION, 

Agency. 



DATE: July 25, 2006 



Yolanda C. Gibson-Michaels. Temple Hills, Maryland, pro se. 
Tina A. Lamoreaux. Esquire, Arlington, Virginia, for the agency. 

BEFORE 

Raphael Ben-Ami 
Administrative Judge 

INITIAL DECISION 

For the reasons set forth below, this appeal is DISMISSED. The appellam 
appealed her removal. The appellant withdrew her appeal by written submissions 
received in this office on July 24 and 25, 2O06. See Appeal File, Tabs 57, 58. 
The withdrawal of an appeal is an act of finaJily thai removes the appeal from the 
Board's jurisdiction. See. e.g.. Brown v. Department of the Navy, 71 M.S.P.R. 
451, 453 (1996). The appeal therefore must be dismissed. 
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DECISION 

The appeal is DISMISSED. 



FOR THE BOARD: 



^phaet Ben-Ami 



Rap] 
Administrative Judge 



NOTICE TO APPELLANT 

This initial decision will become final on A(I6 2 9 2006 unless a 
petition for review is fifed by that date or the Board reopens the case on its own 
motion. This is an important dale because it is usually the last day on which you 
can file a petition for review with the Board. However, if you prove that you 
received this initial decision more than 5 days after the date of issuance, you may 
file a petition for review within 30 days after the date you actually receive the 
initial decision. You must establish the date on which you received it. The date 
on which the initial decision becomes final also controls when you can file a 
petition for review with the Court of Appeals for the Federal Circuit." The 
paragraphs that follow tell you how and when to file with the Board or the federal 
court. These instructions are important because if you wish to file a petition, you 
must file it within the proper time period. 

BOARD REVIEW 

You may request Board review of this initial decision by filing a petition 
for review. Your petition, with supporting evidence and argument, must be filed 
with: 

The Clerk of the Board 

Merit Systems Protection Board 

1615 M Street, NW. 

Washington, DC 20419 

A petition for review may be filed by mail, facsimile (fax), personal or 
commercial delivery, or electronic filing. A petition for review submitted by 
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electronic filing must comply with the requirements of 5 C.F.R. § 1201.14. and 
may only be accomplished at the Board's e-Appeal website 
fhttps://e- appeal.mspb.gov> . 

If you file a petition for review, the Board will obtain the record in your 
case from the administrative judge and you should not submit anything to the 
Board that is already part of the record. Your petition must be filed with the 
Clerk of the Board no later than the date this initial decision becomes final, or if 
this initial decision is received by you more than 5 days after the date of issuance, 
30 days after the date you actually receive the JnitiaJ decision. If you claim that 
you received this decisioii more than 5 days after its issuance, you have the 
burden to prove to the Board the date of receipt. You may meet your hurden by 
filing evidence and argument, swom or under penalty of perjury (see 5 CF.R. 
Part 1201. Appendix 4) to support your claim. The date of filing by mail is 
determined by the postmark date. The date of filing by electronic filing is (he 
date of submission. The date of filing by personal delivery is the dale on which 
the Board receives the document. The date of filing by commercial delivery is 
the date the document was delivered to the commercial delivery service. Your 
petition may be rejected and returned to you if you fail to provide a statement of 
how you served your petition on the other party. See 5 C.F.R. § 1201.40). 

JUDICIAL REVIEW 

If you are dissatisfied with the BoM^d's final decision, you may file a 
petition with: 

The United States Court of Appeals 

for the Federal Circuil 

717 Madison Place, NW. 

Washington, DC 20439 

You may not file your petition with the court before this decision becomes final. 
To be timely, your petition must be received by the court no later than 60 
calendar days after the date this initial decision becomes final. 
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If you need further infonDation about your right to appeal this decision to 
court, you should refer to the federal law that gives you this right. It is found ia 
Title 5 of the United States Code, section 7703 (5 U.S.C. § 7703). You may read 
this law, as well as review the Board's regulations and other related material, at 
our website, http://www.mspb.pov. Additional information is available at the 
court's website,- http://fedcir.Eov/content5.html . Of particular relevance is the 
court's "Guide for Pro Sc Petitioners and Appellants," which is conlaincd within 
the court's Rules of Practice, and Forms 5, ^ and 1 1 . 

NOTICE TO AGENCY/INTERVENOR 

The agency or intervenor may file a petition for review of this initial 
decision in accordance with the Board's regulations. 
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CERTinCATE OF SERVICE 
I certify Ihal the attached DocuraentCs) was (were) sent as indicated t 
day to each of the following: 

A ppellant 

U.S. Mail Yolanda C, Gibson-Michaels 

2210 Anvil Lane 
Temple Hills, MD 20748 

Agency's Renresenlative 

Electronic Mail Tina A. Lamoreaux, Esq. 

Federal Deposit Insurance Corporation 
FDIC Legal Division 
3501 N. Fairfax Drive 
RoomVS-D6138 
Arlington, VA 22226 



July 25, 2006 ^ 

(Date) Cynthia 



yCynthia L. Boston 



Paralegal Specialist 
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UNITED STATES OF AMERICA 

MERIT SYSTEMS PROTECTION BOARD 

WASHINGTON REGIONAL OFFICE 



YOLANDA C. GIBSON-MICHAELS, DOCKET NUMBER 

Appellant, DC-0752-06-05 1 5-1- 1 



FEDERAL DEPOSIT INSURANCE 
CORPORATION, 

Agency. 



JUL 1 9 2006 



By written submission dated July 18, 2006, and filed both on July 18 and 
19, 2006, the appellant stated that it was not her intention lo withdraw Ihe instant 
appeal. See Appeal File, Tab 54 at page I and Tab 55 at page 1. The appellant 
also in her July 19 filing appeared to express her desire to reinstate her request 
for a hearing. See id.. Tab 55 at page 6. That request is DENIED. 

The appellant in her July 13. 2006 "REQUEST TO WITHDRAW IRA 
APPEAL OF FDICS UNWARRANTED 2"° REMOVAL" (which request was 
received in this office at 4:37 p.m. on Wednesday, July 12. 2006) clearly and 
unequivocally stated that that submission "serves as my official withdrawal of 
appellant's request for a hearing scheduled for Thursday. Jaly 13. 2006 ." AF, 
Tab 51 at page 3 (emphasis in original). I note that the appellant also orally 
confirmed her intention to dispense with a hearing during a phone conversation 
on July 12, 2006, with Eric Hawthorne, a Paralegal Specialist in this office. In 
light of the appellant's clearly expressed oral and written representations in this 
regard, I canceled the hearing which had been scheduled for July 13, 2006. 
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Accordingly, this appeal will be decided based solely on the infomiation 
contained in the documentary record. In light of this disposition, I will keep the 
written record open untfl jnlv 28. 20Q6. to permit the parties, if they so desire, to 
submit additional evidence and/or argument supportive of their respective 
positions in this appeal. Any such additional evidence and/or argument must be 
filed in a manner so as to be received in this office by the close of business on 
July 28. 2006, 



FOR THE BOARD: 



tUiL.U 

[.aptrael Ben-Ami 



Raptfael Ben-Ami 
Administrative Judge 
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CERTIFICATE OF SERVICE 

I certify that the attached Document(s) was (were) sent as indicated this 
day lo each of the following: 

Appellant 



U.S. Mail Yolanda C. Gibson-Michaels 

2210 Anvil Lane 
Temple Hills, MD 20748 

Agency's Representative 

Electronic Mail Tina A, Lamoreaux, Esq. 

Federal Deposit Insurance Corporation 
FDIC Legal Division 
3501 N. Fairfax Drive 
RooniVS-D6I38 
Arlington, VA 22226 



pate) ^Tori Stewart 

Legal Assistant 
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UNITED STATES OF AMERICA 

MERIT SYSTEMS PROTECTION BOARD 

WASHINGTON REGIONAL OFFICE 



YOLANDA C. GIBSON-MICHAELS, DOCKET NUMBER 

Appellant, DC-0752-06-05 1 5-1- 1 



FEDERAL DEPOSIT INSURANCE DATE: *^^'- ^ 3 2006 

CORPORATION, 

Agency. 



By written submission dated July 13, 2006, and filed on July 12, 2006, the 
appellant withdrew her request for a hearing and further requested to withdraw 
the instant appeal. See Appeal File, Tab 51. The withdrawal of an appeal is an 
act of finality that removes the appeal from the Board's jurisdiction. See, e.g,. 
Brown v. Department of the Navy, 71 M.S.P.R. 451, 453 (1996). Accordingly, I 
will dismiss this appeal based on the appellant's aforementioned written 
withdrawal unless advised by the appellant no later than the close of business on 
Wednesday, July 19, 2006, that it was not her intention to do so. 



FOR THE BOARD: 



aphiel Ben-Ami 



Raph^c 

Administrative Judge 
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CERTIFICATE OF SERVICE 

I certify rtiat the allached Docuinent(s) was (were) sent as indicated this 
day to each of the following: 



Federal Express 



Yolanda C. Gibson-Michaels 
221Q Anvil Lane 
Temple Hills, MD 20748 

Agency's Representative 



Electronic Mail Tioa A. Lamoreaux, Esq. 

Federal Deposit Insurance Corporation 
FDIC Legal Division 
3501 N.Fairfax Drive 
RoomVS-D6138 
Arlington, VA 22226 



July 13, 2006 



(Date) 



^ 



Eric W. Hawthorne 
Paralegal Specialist 
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Form 10. Statement Concerning Discrimination UaoOURTOF APPEALS FOR 



THE FEDE RAL CIRCUIT 



UNITED STATES COURT OF APPEALS FOR THE FEDERAL CIRCUIT DEC 2 2 2006 

JANJ 



^^^06-3080 

- R. 15fc) STATEMENT CONCmNINg1PlSatIRnNAT]C 



PETITIONER'S FED. CIR. I 

Please complete sections A, B, and C. 

SECTION A: 

Checic the statements in section A that apply lo your case. Usually, it is one statement, 
but it may be more. Do not alter or add lo any of the s 



^ 



(1) No claim of discrimination by reason of race, sex, age, 
handicapped condition has been or will be made in this case. 

(2) Any claim of discrimination by reason of race, sex, age, national origin, or 

handicapped condition raised before and decided by the Merit Systems Protection Board 
or arbitrator has been abandoned or will not be raised or continued in this or any other 
court. 

. (3) The petition seeks review only of the Board's or arbitrator's dismissal of the case for 

lack of jurisdiction or for untimeliness. 

{^) The case involves an application to the Office of Persormel Management for benefits. 

(5) The case was transferred to this court from a district court and 1 continue lo contest 

the transfer. 

SECTION B: 

Answer the following; Have you filed a discrimination case in a United States district 

court from the Board's or arbitrator's decision? Yes c/ No 

If so, identify any case. ^^^ ~*\ 

SECTION C: 

Answer the following: Have you filed a discrimination case in the Equal Employment 

Opportunity Commission from the Board's or arbitrator's decision? Yes jC_No^ ^ " r 

If so, identify any case _ 




Mail this form with ihe petition for review or within M days of the date of docketiJl£n^i^^.Jl[P5'^ 
petition for review to: WtLUU 

Clerk. United Stales Court of Appeals for ihc Federal Circuii 
717 Madison Place, NW 

. Washington, DC 20'!39 
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RUED 



Form 10. Statement Concerning Discrimination U8l COUHT OF APPEALS FOR 
TOE FEDE RAL CIRCUIT 

UNITED STATES COURT OF APPEALS FOR THE FEDERAL CIRCUIT ^^^ ^ ^ ^^^^ 



rEMENT CONCERNING DISCRIMINA1 



No. 
PETITIONER'S FED. OR. R 15(c) STATEMENT 

Please complete sections A, B, and C. 

SECnON A: 

Check Ihe statements in section A that apply to yotir case. Usually, it is one statement, 
but it may be more. Do not alter or add to any of the si 



^ 



(]) No claim of disciimination by reason of race, sex, age, national origin, or 
handicapped condition has been or will be made in this case. 

(2) Any claim of discrimination by reason of race, sex, age, national origin, or 

handicapped condition raised before and decided by the Merit Systems Protection Board 
or arbitrator has been abandoned or will not be raised or continued in this or any other 
court. 

: (3) The petition seeks review only of the Board's or arbitrator's dismissal of the case for 

lack of jurisdiction or for untimeliness. 

(4) The case involves an application to the Office of Personnel Management for benefits. 

(5) The case was transferred to this court from a district court and 1 continue to contest 

the transfer, 

SECTION B: 

Answer the following: Have you filed a discrimination case in a United States district 

court from the Board's or arbitrator's decision? Yes \/ N o 

If so, identify any case, ^ 

SECTION C: 

Answer the following: Have you filed a discrimination case in the Equal Employment 

Opportunity Commission from the Board's or arbitrator's decision? Yes ]^ No 

If so, identify any case ^ ^ *^ C £ | V F D 



I PetitiflWer's signature 



Date I ' ' Petiti<^er'rsienature"' ~ ^^ 2 2 ^j^ 



Mail this fonn with the petition for review or within 14 days of the date of docketing^f^t^tfi^tlourtof Anpe*ls 
petition for review to: i Of Iflfi Fedefel Circui. 

Clerk, United Slates Court of Appeals for the Federal Circuil 

717 Madfson Place, NW 

Washinglon, DC 20139 



IWliiU 
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FORM 10. Slalemenl Concerning Discrimination 



llN^lfelfllrATES COURT OF APPEALS FOR THE FEDERAL CIRCUIT 



FEB 2 ^ 



Uniied 



^07-3107 



£ Court Off Anp^ 

A — - ^S FED. CIR. R. ISfcl STATEMENT CONCERNING DISCRIMINATION 

Please complete sections A, B. and C. 



Check the statements in section A that apply lo your case. Usually, it is one statement, 
but it may be more. Do not alter or add to any of the statements. 

I "^ I (1) No claim of discrimination by reason of race, sex, age, national origin, or handi- 
^ '^ capped condition has been or will be made in this case. 

[ I (2) Any claim of discrimination by reason of race, sex, age, national origin, or handi- 

capped condition raised before and decided by the Merit Systems Protection Board or 
arbitrator has been abandoned or will not be raised or continued in this or any other 
court. 

(3) The petition seeks review only of the Board's or arbilralor's dismissal of the case 
for lack of jurisdiction or for untimeliness. 

(4) The case involves an application lo the Office of Personnel Management for benefits. 
I I (5) The case was transferred lo this court from a district court and I continue to contest 

the transfer. 



Answer the following: Have you filed a d iscrim inati on cps e in a Uniied States district 
court from the Board's or arbitrator's decision? [ l Yes [ -X N o 
If SO; identify any case. _^ _^____ 



Answer the following: Have you filed a discrimination case in the E qual Ernnloy ment 
Opponunity Commission from the Board's or arbitrator's decision? | [ Yes Cj^J^o 

If so, identify any case 



Petitioner^ signature 



Mail !his fonn with the petiiion for review or within H days of ihe date of dockeiing of ihe 
pelition for review lo: EILED 

Clerk. United States Court of Appeals foi the Fedeial Ci'cuit US^COUHTOF APPSALS 
^^ THE FEDERAL Q^CU 

FEB 2 S)07 



717 Madison Place, NW 
Washington, DC 20^39 



J.C Kathleen V. Gunning, Esq. 



JANHORBALY 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



YOLANDA GIBSON-MICHAELS, 

Plaintiff, 



SHEILA C. BAIR, et al. 

Defendants. 



Case Number: 1:06CV01940 - RMU 



ORDER 

Upon consideration of Federal Defendant Sheila C. Bair's motion to dismiss or for 
summary judgment, the opposition and reply thereto, and for the reasons given in Ms. Bair's 
motion and supporting documents, it is this day of , 2008, 

ORDERED, that said motion is granted. This case is dismissed with prejudice. 



UNITED STATES DISTRICT JUDGE 



